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SECOND PART OF THIS P'OLVME. 



To account lor the delay in completing 
the second part of this volume^ would be as 
tedious to the reader as to the author. The 
reader may be assured, that the delay has 
given him the advantage of possessing this 
part of the work in a far more enlarged and 
perfect state than it would have been if 
published from the original MSS. 

For the Index the profession are in a great 
measure indebted to John James Park, Esq.; 
a gentleman who will soon become a compe- 
titor for public favour in the line of his pro-^ 
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fession : and to William Lee, Esq. I have to 
acknowledge his kindness, in having devo- 
ted a large portion of time, in researches for 
authorities in support of the propositions 
advanced in the work. As the work was 
written without any previous collection of 
authorities, the completion has been re- 
tarded more on that, than on any other, 
account. 

A review of the Table of Contents will give 
to the reader a general outline and compre- 
hensive view of the various interesting sub- 
jects he may expect .to find in this volume. 

7> Lincoln's Inn, New Square^ 
August i IS 15. 
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under your protection. 

. It was intended that the subjects whiqh 

will be included in the third volume, should 
have possessed this advantage. 



Xhey had a better claim to this protec- 
tion, from the circumstance of your having 
honoured them by a perusal, and kindly 
suggested some corrections ; of whic^i I rea- 
dily availed myself. 
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But as the third volume cannot, with 
convenience, and consistent! '' with other en- 
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continued, has no estate to be enlarged 
{m). He may release to the disseisor by 
way of extinguishment of right, but the 
disseisor cannot release to him with effect. 
A release would, however, in all probabi- 
lity amount to a renunciation of the dis-j- 
seisin, and do away its effect. 

By modern decision^ it is established that 
possibilities coupled with an interest are 
devisable (n). It is also settled that they 
may be released, by way of textinguishment 
of right (c?), or may be bound by way of 
estoppel (p). 

In equity, owners under contingent re- 
mainders and executory devises, may bind 
themselves by contract for a valuable con-* 
sideration. In this sense, and to this ex- 
tent, these interests are transferrable. But 
because they are transferrable in equity, it 
by no means follows that tbey are grant- 
able at law : on the contrary the deci- 
sions in equity suppose and admit, that 
the conveyance has no legal operation. 
When it is said in some recent decisions 
that these interests are assignable {g) ; 
that expression must, it is submitted, be un- 



(m) Shep. T. 319. 322. 

(») Roe V. Jones, 3 Term Rep. 38. 1 Hea. Blacks!. 30« 
(o) Co. Litt. 214. Shep. T. 238. , 

[p] Weale v. Lower, Pollex, 54. Buckler's Case, 2 Rep. 55* 
Moore's Case, Palmer, 365. 

{q) Roe V. Jones, 3 Term Rep. 88. 

VOI^ II. T * 



<n)B^iBdfi/ifid«sireiltoTanMlMffes2g9. ^90. 2*71. ^7S. in shett S. 
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derstood with the restrictions and qualifi^ 
cations expressed in this work. This remark 
is more necessary, because some gentlemen 
of the highest eminence have advanced the 
doctrine, that possibilities coupled with an 
interest are grantable ; these persons con- 
sidering by some unaccountable mistake^ that 
whatever is devisable, is grantable. 
The rule is only that whatever ' is grantable 
is devisable : and some interests which are 
devisable are not grantable ; for example, 
the interest under Contingent Remainders 
and Executory Devises. 

As connected with this subject, it may be 
observed that contingent interests to the 
survivor Qi several persons (r) ; or to persons 
who shall answer a given description, and 
who are not yet ascertained, as the children 
of A. who shall be living at his death ; or the 
expectancy of an heir, though they are pos- 
sibilities coupled with an interest, are not, 
it is apprehended, devisable ^ {s) or even re- 
leasable : and in a late case [t) of great anxi- 
ety, and very fully considered, it was lie- 
cided in the court of King's Bench, that a 
right or title of entry ^ or of action^ though 
an interest which is releasable, is not de- 
visable. 



(r) 1 Fearne, 541. 

(j) Doe V. Tomkinsony 1 MauJie and Selwyn 165. cited infini* 

[t] Goodright V. Forrester, 8 J&ast, 562. 



ON LEASE AND RELEASE. 



271 



On this judgment there was a writ of 
error brought in the Exchequer Chamber, 
and this point was full argued and dis* 
cussed ; but the decision of that court 
was founded on another point — ^the bar by 
non-claim on a fine with proclamations : 
The Ch, Justice of the Common Pleas who 
delivered the judgment of the Court of 
Exchequer Chamber, distinctly and repeat- 
edly declared, that there was not any in- 
tention in that court of questioning the 
judgment in the King^s Bench {u). 

That expectancies may be bound by es- 
toppel, is the consequence of a rule of law, 
concerning titles, and not of any present 
interest in the parties. Equity holds thq 
contract of an expectant heir who becomes 
heir de facto^ binding on him : but this 
equity is deemed personal to the party, 
and does not extend to his heir (t?). 

It is immaterial whether the releasor has 
an estate inpossession {w)^ reversion, or remain^- 
der {x) I or whether he is a joints-tenant^ or 
tenant in common, or a coparcener, or even 
seized by entireties. The release may ope- 
rate under all these circumstances. It may 
j^lso operate whether it proceeds from a 



(tt) This 18 stated from the author^s knowledge of the fact* 
{v) Clayton v. Duke of Newcastle, 2 Ch. Ca.112. Morse, v. 

Faulkener and others, Anstr. 11. 
(u?) Co. Litt.265.a. 

* \x) Shep, T. 321. 

T 2 
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person seised of an estate in fee simple y fee 
tail, or for life. All that is requisite is, that 
there should be in the releasor an estate of 
freehold or inheritance. The statute of uses(j?) 
applies to estates of those persons alone, 
who are seised ; and it follows that the bar- 
gain and sale, as part of the assurance by 
l6ase and release, must proceed from a per- 
son who has an estate of inheritance, or at 
least an estate of freehold. The use de- 
clared of the estate of a termor for years ( y) 
or of the estate of the owner of any other 
chattel interest, cannot be executed into 
estate by the statute. 

The releasor must also be a person, who 
in point of estate, may stand seised to an 
use. Instances have already been enume- 
rated of the king, a corporation, &c. in 
which the use cannot arise by reason of 
some circumstances peculiar to the grantor; 
and it has already been noticed that a 
tenant in tail may, under certain mo- 
difications, stand seised to an use. The 
observations on that point prove that a 
lease and release by a tenant in tail, will 
be an efficient conveyance to pass hi^ 
estate (j2?). Such conveyance, however. 



(x) 27 Hen. 8. 

(y) 1 Dyer, 360. a. pi. 50. 

(z) Seymoar's Case, 10 Rep. Machel v. Clerk, 2 Lord 
Raym. Doe v. Whitehead, 3 Barr. Stapytton 7. Stapylton* 1 
Atk. 2. ' 
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will be defeg^ble by the issue in tail, the 
remainder-men or reversioner, unless the 
proper ceremonies for barring the interest of 
these persons shall be observed. 

Fourthly, Who may be the releasee. 

1st, In respect of personal qualification^^ 

2d, In respect of estate. 

F i rst . Any person capable of a grant may 
be the grantee in the lease, and also in the 
release. 

Secondly. The principal point to be re- 
garded is, that, either in fact or in intend- 
ment of law, the releasee should, prior to the 
execution of the release, have acquired an 
estate vested, either in possession, or in re- 
version, or remainder {a) to be capable of 
enlargement. The lease for a year is,Jn 
modern practice, made with the intention, 
and, in skilful hands, with the declared 
object, of creating an estate, which may 
admit of enlargement ; and it is to be called 
to mind that the grantee must have an ac- 
tual term or estate, and not merely an 
interesse termini^ or a right of ^ntry, or an 
executory interest (b). And it is to be. re- 
membered, that under the rules of the com- 
mon law, a lessee has not any estate till 
entry on lands held for an estate in possession ; 
nor before the statute for the amendment 



'm ■ !■ 



(a) Litt. s. 459. Co. Litt. 270. 

(b) Litt.g. 459. Co. Litt. 40. b. 270. a« 
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of the law had he any estate, till at- 
tornment, when the lands were held for an 
estate in reversion or remainder. Imme- 
diately after opening the learning, in the 
next division, a more detailed view will be 
taken of the rules which concern this part 
of the assurance. 

But a seisin in law will suffice to suppose 
a release, in enlargement of the estate ; as 
is the case of a release to a tenant for life 
in remainder, during the continuance of a 
prior particular estate, or after the deter- 
mination thereof, and before entry. 

A few observations will now be proper, 
respecting the tenant whose estate^ or inter- 
est, is capable of being enlarged by release. 

A person who has the fee, (c) has the ut- 
most extent or degree of interest of which 
a man is capable : in the language of Lit- 
tleton, (rf) *^ a man cannot have a more large 
** or greater estate of inheritance than fee- 
**^ simple.^^ His estate does not admit of 
any increase. It may be determinable, or 
defeasible ; and these qualities may cease, 
or they may be discharged by a release {e) . 
Such release operates byway oi extinguish^ 
ment of right or title (jT ), and not as a re- 
lease in enlargement of a prior estate. 



(c) Essay on tbe Quantity of Estates, Chap. Fee. 

[d) Litt. 8. 11. 

{e) Essay on the Quantity of Estates, Chap, Fee. 
{/) Sbep. Abr. Chap. Extinguishment. 



ON LEASE AND RELEASE^ 275 

When an instrument operates a3 a re- 
lease by way of enlargement, it transfers 
an estate. It passes a seisin : in shorty it 
is a conveyance. From these deductions it 
follows that uses may be, and they are con- 
tinually declared of the seisin, transferred by 
this assurance. No use can be declared on 
a release of right, or of title, or of a possi- 
bility : and of this nature is a release of the 
determinable or defeasible quality of an 
estate in fee. There is one sp6cies of fee 
which it should seem admits of enlargement. 
This is the particular and peculiar case of 
an estate-tail, or a fee converted from an 
intail, into a base or determinable fee {g). 
In this instance, the base or determinable 
fee may be in one person, and an actual 
estate may be in another person. Consis*- 
tently with principle, a base fee, being a 
particular estate, may be enlarged, by the . 
accession of the remainder or reversion in 
fee, conferring the ulterior interest : for 
there is an estate to be added, and that 
estate is, in legal denomination, and in legal 
intendment, larger than this base or deter- 
minable fee. This instance forms an ex- 
ception to the general rule, that one fee 
cannot be dependant, or expectant, on 
another fee (A). The rule is true, only when 



(g) Co. Litt. 18. a. Machell v. Clarke, 2 Lord Raym. 778. 
(A) Co«» litt. 18. a. Essay on Est^, Chap. Fee. 



•r 



276 ON LEASE AND RELEASE. 

understood with the qualification, that one 
fee, cannot, by the grant of the party, be 
expectant on another fee, not being a parti- 
cular estate; and no fee, except a fee-tail, or 
a base fee arising from an estate*tail, is con- 
sidered as a particular estate. 

The conversion of an 'estate-tail into a 
base fee, is merely a consequence of law, 
and the necessary result of the statute de 
donis (t), which made the conditional fee, of 
antient times, the estate-tail ; a particular 
estate, of modern times. When a 'man 
grants an estate to another and his heirs, 
determinable in any manner, he retains 
merely a possibility of reverter. This pos- 
sibility may be released to the person who 
has the determinable fee : but notwith- 
standing Mr. Fearne*s(j') ingenious reason- 
ing to establish a contrary doctrine, the 
more correct opinion, drawn from the prin- 
ciples of tenure, seems to be that this possi- 
bility does not admit of being granted. On 
the other hand, an actual reversion or re- 
mainder may exist as an estate after the crea- 
tion of an estate-tail ; and this reversion or 
remainder, though it becomes expectant on 
a base fee, as the ownership arising from an 
estate-tail, after its descendible quality has 



(t) 13 Edw. 1. c. 1. 

(j) 1 Fearne's Contiogent Rem. Butler's Edit p. 359. 
Stat, de DonU, 13 Edw. !• c. 1. Co. Litt 18. a. 
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been changed from the issue in tail to the 
common law heir, confers an interest which 
may be granted from one person to another. 
For that reason, it may be released to the 
person who has the base or determinable fee, 
in enlargement of his . estate . Hence also 
the decision that a base fee acquired from 
the alteration in the descendible quality of 
an estate-tail, may merge in the ultimate 
remainder or reversion in fee {k). No doubt 
is entertained that an instrument in the 
form of a lease and rekase would operate by 
way of release of the possibility, when there 
is merely a possibility of reverter. The 
case is noticed only for the sake of a dis- 
. tinction, and to illustrate the general prin- 
ciples on which the assurance by lease and 
releiase depends. 

Let it also be remembered that when a 
tenant in tail discontinues (/), or a tenant 
for life aliens tortiously, and thereby devests 
the reversion or remainder (w), the reversion 
or remainder is converted, in the former 
instance into a right of action ; and in the 
latter instance into a right of entry : and 
such right of entry may eventually by the 



{k) Symonds v. €udmore« 4 Mod. 1. 

Kinaston v. Clarke, 2 Atk. 204. 

Sheiburn v. Biddiilph, 6 Bro. Pail; Cas. 53. Edit. 1803. 
(/) Litt. Section 592. and the commentary. 
(m) Bredou's Case» \ Rep. 76. 

Goodrigbt ex dem. Burton v. Forrester, 1 Taunton^ 578. 
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statute of limitations^ or by a descent which 
tolls the entiy^ become a mere right of 
action {n). In each of the instances, the 
right or title of entry or of action, may be 
released by way of extinguishment. In 
neither case can it be released by way of 
enlargement of estate ; since the remainder 
or reversioner does not retain any estate. 
He has merely a right of action or of entry^ 
to restore or revive his estate. This sub- 
ject, with the principles by which it is 
governed, will be found in the arguments, 
in the case of Goodright on the demise of 
Burton v. Forester, in the Court of Exche- 
quer Chamber (o), and the chapter on 
alienation by tenant in tail in the tracts on 
cross remainders, &c. 

To guard the reader against an error into 
which these observations and first princi* 
pies might easily lead him, he ought to be 
apprized, that it is decided by two cases {p), 
and was expressed to be the opinion of Lord 
Alvanley in another case (9), that if a person 
become seised in fee, subject to an execu- 
tory devise to take place on an event which 
happens ; and before the event happens. 



(n) Tracts on Cross Remainders in Chap, on Alienation by 
Tenant in Tail, 
(o) 1 Taunt. 578. 
(p) Goodright V. Searle, 2 Wilson, 29. 

Goodtitle v. White, 2 New Rep. 883. 
(q) 3 Bos. and Pull. 655. 
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the interest under this executory devise, 
descends to him, and afterwards hediesintes* 
tate, leaving two classes of heirs : one to the 
seisin which he had ; the other to the in- 
terest which he derived under the possi-- 
bility ; the heir to the possibility, and not 
the heir to the seisin, shall be preferred. 
These decisions of course deny that the 
possibility was extinguished in the estate ; 
for if the possibility had been extinguished, 
it could not have governed the descent. 
With every respect the author feels for the 
decisions of the courts, he considered thiese 
cases as anomalous. 

With this impression, and the opinion of 
those most conversant with the subject, in- 
cluding Mr. WatkinSy who in his Treatise 
on Descents (r) had adopted the proposi- 
tion from Goodright v. Searle, and whose 
name can never be mentioned with too 
much respect, either for talent, learning, 
industry, or liberality ; this point was again 
brought under discussion in the case of 
Goodtithy ' lessee of Elizabeth Vincent v. 
White [s], and the decision of the Court of 
King's Bench was founded on the former 
determinations in Goodright and Searle, and 
Goodtitle dem. Vincent v. White (0- Still, 



(r) Walking on Descents, c. 3* s. 2. 155. 
(«) 15 East. 174. 
(0 2 New Rep. 383. 
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however, it was determined to appeal from 
the judgment of the Court of King*s Bench 
to the C our t of Exchequer C hamber . The 
decision in the latter court will be consi«- 
f dered conclusive between these parties, since 

the property will not bear the expence of 
further litigation. For the sake of prin- 
ciple rather than of the precedent afforded 
by Goodright and Searle ; a precedent which 
if an opinionmay be formed from the report, 
arose from a confusion of the doctrine of 
extinguishment with the doctrine of Mer- 
ger ; it is to be hoped that the Court of 
Exchequer Chambef, gud^rding against the 
mischief of anomalies, on a subject of so 
much importance, and of such frequent 
occurrence as the law of descents, will bring 
back the law to the point on which ail the 
former cases seem to have received their 
decision ; namely, that the same person can- 
not have the estate and the condition, the 
estate and the title, the land and the rent, 
the land and the common ; nor, conse- 
quently, the estate, and the possibility by 
which the estate is to be defeated : and it is 
material that the Chief Justice of the King^s 
Bench admitted that it was a mat ber of in- 
^ difference in .what way the law had been ori- 
ginally decided, in Goodright v. Searhy which 
he considered as having settled this point. 

It is to be lamented that the point of 
title had not arisen on the effect of a wjjjl 
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by a person, who had at one and the same 
time, the estate and the possibility, tinder 
a gift to him as the survivor of several 
persons, and who made his will before he 
became the survivor. It may reasonably 
be expected that the judges would support 
the will against each class of heirs ; and it 
would be difficult to uiiderstand on what 
ground, if the late decision be right, they 
could support the will against the heirs 
claiming under *the possibility, as distinct 
from the estate {u) ; since a fee to vest in 
the survivor of several persons is not, while 
in contingency^ £onsid(9ia^ tot be, indeed is 
410 w decided not to be, a devisable interest. 
The law has in no case ever treated an 
estate, and the right to an estate, as two 
distinct interests in one and the same 
person, at one and the same time, except 
for an instant, when the law, by its' own 
operation, does, under the learning of 
remitter, substitute the right in the place 
of the estate ; and treat the party as seised 
by force of his rightful interest, and not 
by. force of the estate acquired by wrong. 
If it should be alledged that these limi-. 
tations in Goodrigbt v. Searle, and in the 
cases of Doe v: White, were by executory 
devise, . and that executory ctevises have 
introduced a new species -of interest, by 

■■I I I I ■ " ' ■ " ■Il.l.l.l M l 

(») Doe T. Tomkinson, 2 M aute and Selvyn, 16§. 
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way of remainder, though these interests 
-are not remainders in the strict sense of 
the term ; the answer seems to be, that the 
ilifferent interests have qualities well known 
to the rules of the common law ; and that 
the rules of the common law are equally 
applicable to interests created by execu- 
tory devise, as if they had been created by 
any other mode, or had resulted from any 
other rule or consequence of law. It was 
the wisdom and part of the plan, of those 
who introduced and encouraged the law of 
executory devises, to assimilate the interest 
by executory devise, to corresponding inter- 
estsarising by any other means. Th\tspossi- 
bilities under executory devises were releas- 
able in the same manner as all other possi- 
bilities were releasable : and as they were 
releaseable by the act of the parties (o), 
it is difficult to comprehend for what rea- 
son they should not, like all other possibi- 
I't-ies, be releasable by act of law ; by 
anion, and consolidation with the estate to 
which they formed a collateral interest, and 
to which they gave a collateral or determi- 
nable quality. In short, it is impossible to 
pursue the learning and the principles on 
which the law of merger, the law of extin- 
guishment, and the law of remitter are seve- 



(a) Lampell'fi Case, 10 Hep. 46. 

Matthew HaaniDg^e Case, 8 Rep. 94. 
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rally grounded ; and not to feel that the 
case of Goodright and Searle is one of those 
unfortunate decisions: which trench on first 
principles, and break down one of those bar- 
riers by which consistency of principle, de- 
cision^ and opinion are secured ; and that it 
leads to doubts on many points, which with- 
out such a decision could never have been 
questioned with any semblance of reason. 

While on this subject, it may be worth 
attention to notice the case of a gift, at- 
tended with these circumstances : — 

A person being seised in fee by descent 
under an estate-tail, to his father and 
mother, suffered a common recovery, and 
acquired the fee : he was therefore seised of 
the fee in the course of descent from his 
father and mother. It is not, as far as the 
fact can be traced, decided by any book, 
whether the course of descent was to be 
from the mother, who was the surviving 
parent, or first from the father, and se- 
condly from the mother. On the princi- 
ples of equity from which we derive the 
descendible qualities of the use or es- 
tate, it should seem, that the heir of the 
father in the first place, and afterwards the 
heir of the mother, would be admitted into 
the jraccession ; but a title attended with 
these circumstances cannot be safely ac- 
cepted until it shall have undergone the 
ordeal of judicial decision. 

To resume the subject from which there 
has been a digression. 



284 ON LEASE AND REUSASfi. 

1st, Every particular vested estate is capa-* 

ble of enlargement. Therefore the estate of 

tenant for years (c), for life, and either for his 

own life or pur autre vie (rf), or in tail[e^ and 

either in his own right, or in the right of his 

wife {f\ or even, it is apprehended, of ates* 

tator; and even the. estate of a tenant at 

will (g)y or of a copyholder (A), or, according 

to the better opinion, of a cestui que trusty 

holding at the will of the trustees (i), or of 

a mortgagor holding at the will of the mort^ 

gagee, of tenant by statute merchant, 

elegit, or the like (Ar), may be enlarged by 

release. But tenant at sufferance has no 

estate, nor is there any privity remaining ; 

and as a consequence, he is not capable of 

a release to operate in enlargement of an 

estate (/). In short, a person who merely 

has the possession, or holds by sufferance, 

is inaccurately denominated a tenant. Te- 

nants in dower and by curtesy, being those 

husbands and wives who have actual es- 



(c) Litt. 9. 459, 465. 

(d) Co. litt. 273. b. 
{e) Shep. Touch. 323. 

(/) Co. litt. 273. b. 299. a. 
{g) Litt. 460. 
{h) Watkins's Copy. 36. a. 
(t) lb. 462, 463. and the commentary. 
{k) Co. Jitt. 270. b. 273. b. Shep. Toachst. 322. 
(/) Co. Litt. 271. Butler v» Duckmanton,Cro. Jac. 160. 
iVo^e.— -The authorities which are cited, merely afford « 
principle, and are not directly in point. 
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t&tes^ are capable of such release. They have 
a notoriety of possession, and privity of 
estate with the releasor. Each of these 
tenants has an estate of freehold. It is* at 
the same time observable, that before the 
title of dower is perfected by execution 
or endowment, the dowress has not any 
estate {m), she has merely a title of dower. 
That title may, by way of extinguishment, 
be released by the dowress ; but while she 
has any interest short of an estate, she is 
not, in respect of such interest, capable of 
a release : nor can she convey by lease and 
release till she becomes tenant. In other 
words, till she has an estate in dower : she 
may release her right or title of dower to 
the terre-tenant, and such release operates 
by way of extinguishment, and hot of con- 
veyance, and a lease and release may ope- 
rate in this mode. Tenant by the curtesy 
has an estate immediately on the death of 
his wife, without any further ceremony, pro-* 
vided the seisin of his wife continued in 
him and his wife in her right till her 
death (n). It is also agreed that a release to 
a tenant in tail may operate by way of en- 
largement (o), or more accurately speaking, 
by way of accession of estate. 

(m) Gilbert on Tenares, 26. Roe v. Power, New Rep. I. And 
that there must be an estate upon which the release i« founded^ 
«ee Co. Litt. 273. a. 

(n) Litt. •• dM. and the Commentary. 

(o) 2 Roll. Abr. 400. Sfaisp. Touch. 822. 

VOL. II. V 
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The effect of a release is in most cases tiw 
occasion a merger of the particular estate 
to be enlarged, when the estate to been- 
iarged, and the estate granted by way of 
cnlar ement, are immediate to each other. 
But the grant to a tenant in tail of an im- 
mediate estate, will not operate to enlarge 
"the estate-tail as agaiiirst the issue. This 
^proves that it is not a necessary circum- 
-^stance to the operation of a release, that it 
should occasion the absolute merger of the 
particular estate intended to be enlarged^ 
or the union or consolidation of the two 
hiterests. 

Notwithstanding the acceptance of the 
release, the estate-tail will in point of rights 
and perhaps, indeed probably, in point of 
^estate, remain a distinct interest, on the 
same principle that an estate-tail will remain 
a distinct interest,' so long as the heirs in 
tail are within the protection of the statute 
'de donisy although the tenant in tail acquires 
the fee by the original grant, or by sub- 
sequent purchase or descent {p). From 
subsequent observations it will also be col- 
lected, that there are other instances in which 
tlie release may have f»ll effect, without 
causing the merger of the particular estate 
intended to be enlarged. These cases more 
fully prove that the release is, in point of 

tp) WiBcotV Ciu»e,,2Rep.SyBioadt v^ Cudmore, 4 Hod» U 
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*lawi no more tKan a grant to a person^ hav-** 
ing a particular estate ; and that it takes 
its denomination from the connection and 
.privity between the parties to the convey- 
ance, rather than from any peculiar opera- 
tion. 

Littietm^s reasonmg, as applied to a 
release to a tenant for years, or at will, per- 
vades the whole series of cases ; and ought 
to have been introduced into the division 
which shews the origin and foundation of 
this assurance. 

The material sections of Littleton are in 
these terms >— 

Litt. s. 459- " Also if a man letteth tb 
'•^another his land (5^) for term of years, if 
'•' the lessor release to the lessee ali his 
*** «ghtj &c. before that the lessee had 
•* entered into the same land by force of the 
-^ same lease, sich release is. Void, for that 

the lessee had not possession (r) in thfe 
*' land at the time of the release made, but 
•* only a right to have the same land by 
•* force of the lease; but if the lessee enter 

into the land and hath possession of it {$), 

by force of the said lease, then such release 

made to him by the feoffor {t), or by his 



.€C 
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{q) Being in possession must be understood, 

(r) A Tested estate, 

(«) And consequently an estate.. 

(I) Should )>e by the lessor. 
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^* heir, is sufficient to him by reason of the 
" privitie, which by force of the lease i* 
** between them, &c*" 

Sec. 460» '' In the same manner it is^ 
^^ as it seemeth where a lease is made to a 
*' man to hold of the lessor at his will, by 
force of which lease the lessee hath pos** 
session : if the lessor, in this case make a 
release to the lessee of all his right, &c. 
this release is good Enough for the privity 
** which is between them ; for it shall beint 
*^ vain to make an estate by a irvery ^ seisin 
*^ to another, where he hath possession of 
^' the same land by the lease 0/*the same 
" man before, &c/' 

Sec. 461^ '^ But where a man of his own 
^^ head occupieth lands or tenements (ti), 
^' at the will of him which hath the fce^-^ 
'^ hold, and such occupier claiming nothing 
^* but at will, &c. if he which hath the free- 
** hold will release all his right to the occu-^ 
pier, &c. this release is void, because 
there is no privitie between them by 
th€{v) le^se made to the occupier^ nor by 
other manner, &c/^ \w) 



c< 

ti 

it 



\u) Claiming to hold the same. 

(v) Read " a." 

(w) This doctrine is correct in principle, but questionable h*. 
its application to the fact : for why amy not a man claiming to 
be tenant at will become tenatit at will by the admission of the- 
Owner, and his consent to treat him as tenant ? A nd why is not 
the release to the occupier evidence of an admission that he 
holdeth at will ? Besides^ if the occupier- doth not hold aa 
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Aa estate for life is also capable of en- 
largement. In short, every particular 
estate, conferring the necessary circum- 
stance of privity, may be enlarged by re- 
lease. Thus an, estate after possibility of 
issue extinct ; an estate for years {x) ; and 
even at will (y), may be enlarged by release ; 
and it is agreed that the estate of a copy^ 
holder [z) who holds at the will of the lord, 
according to the custom of the manor, is an 
interest which admits of enlargement, by 
release from the lord. The release con- 
verts the copyhold interest into a freehold 
tenure. 

Littleton {a) propounds the question 
whether a cestui que trust, who holds by 
the permission of the trustee, and who is a 
quasi tenant at will only, and not a tenant 
at will» is capable of receiving a release by 
way of enlargement. Between these parties 
there is not any privity, no tenancy. In 
case there was a tenancy, a distress might 
be taken by the trustee on the cestui que 
trust; but no distress can be maintained 
unless there be a tenancy by express con- 



■«■*• 



tenant, he must in construction of law be viewed as disseisor, 
and as disseisor be is capable of a release in extiognishment 
of the right. Co. Litt, 271. See also the case, cited infra, fr«)iB 
Mr. Wightwick^s Reports. 

(x) Litt. 459, 465. 

(y) Litt. 460. 

(«) Watkin8*8 Copyhold, 367. and obsenration, supra* 

(fl) Litt.462, 4G8. 
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tract between the parties. . The sections 
Littleton are in the following words : 

Sec. 462. ^^ Also if a man enfeoff other 
^^ men of his land, upon confidence and to 
'^ the intent to perform his last will,, and. 
^^ the feoffor occupieth the same land at the 
^^ will of his feoffees, and after the feoffees 
** release by their deed to their feoffor, all 
^^ their right, &c. this hath been a question, 
^' if such release be good or no. And some 
^^ have said that such release is void, because . 
*' there was no privitie betweene the feof- 
'* fees and their feoffor, insomuch as no 
^' lease was made after such feoffment by. 
^^ the feoffees to the feoffor, to hold at their 
'^ will, and some have said the contrarie, 
*^ and that for two causes.*' 

Sec. 463. ^' One is, that when such 
^^ feoffment is made upon confidence to 
^^ perform the will of the feoffor, it shall be 
*^ intended by the law that the feoffor 
" ought presently to pccupy the land at the 
^^ will of his feoffees, and so there is the 
*f like kind of privitie betweene them as 
^^ if a man make a feoffment to others, and 
^[ they immediately upon the feoffment, 
^' will and grant that their feoffor shall 
*^ occupy the land at their will, &c,** 

Sec. 464. *^ Another cause they alledge 
^^ that if such land bee worth fortie shillings 
^' a yeare, &c. then such feoffor shall be 
^f sworn in assize and other inquests in ple^ 
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'^. reals, and also in plees personals^, Oi • 
**. what great sum soever the plaintiff will • 
** declare, &c, and this is by thecoramon law 
^' of the land- Ergo, this is foragreat cause, 
and the cause is for that the law will, that 
such feoffors and their heirs ought to 
occupre, &c. and to take and enjoy all » 
manner of profits, issues, and revenues, 
&c. as if the lands were their own, with- 
out interruption of the feoffees, notwith- 
standing such feoffment. Ergo, the same 
law giveth a privitie between such feof- , 
fors and the feoffees upon confidences, - 
&c. for.which causes they have said that, 
such releases made by such'feoffees upon 
confidence to their feoffor or to his heirs,' 
&a so occupying the lands, shall be good 
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*^ enough, and thisisthi^ better opinion as' 
'^ it seemeth/^ 

And on these sections. Lord Coke ob-' 
serves {b) : /^ Here is a question moved, and 
^^ the. reasons of both sides shewed, and as 
•* it hath been observed, the latter opinion 
** is the better, being Littleton's ow» 
*^ opinion,^^ 

And the case gf the trustee and cestui que- 
trusty and the case of a mortgagor and mort^ 
gagei^, may, with great propriety, be re- 
ferred to the same principles. The law o» 

* ■■ ' "I II iM»i I ■■!»■ I II I I ^ 1 I II II ■■ ■ ■! M il I HI . r I !■ I i»l— — ^- 
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this point will frequently obviate the ob- 
jection that there is not any evidence of a 
lease for a year, as part of a reconveyance 
by a mortgagee to the mortgagor ; or by a 
trustee to his cestui que trust, when the 
mortgagor or cestui que trust has the pos^ 
session of the land. And a recital of the 
fact of possession will suffice ; and by 
parity of reasoning, the proof of the feet 
would be equivalent to a recital {c). 

It has been doubted whether the estate 
of tenant by statute merchant, statute 
staple, and elegit, admits of enlargement by 
release. 

In RolPs Abridgment {d), there are the 
following passages ; 

^^ If a man has execution of land upon 
*^ an elegit, it seems that he in reversion 
^* for whose debt it is extended, cannot 
" enlarge his estate by a confirmation to 
•* him. To hold for life for want pf privity, 
*^ between them for the tenant by elegit 
** comes in by act inlaw. Contra 31 Ass, 
'' 13. admitted.^' 

" So he cannot enlarge his estate by 
" release, to hold for life for want of privity, 
^^ contra 31 Ass. 13. admitted." 

*' If a man sue execution upon an elegit 
*^ of my land ; and after I, who have the re- 
*^ version in feej^ confirm to him his estate. 



(c) v. , Wightwicki 

(d)2Ro1UAbr. 401. 
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^* he may after enlarge his estate by release 
"^^ to hold in fee, for the confirmaition has 
** ereated a privity between them>. 31 Ass. 
^' 13. admitted,'' 

And in Mr. Sanders's valuable Treatise 
on Uses and Trusts (e), we find this passage. 

** A release of this kind, (that is, a re- 
*' lease enlarging an estate,) will not operate 
** upon the possession of an under-lessee, 
** or of a tenant at sufferance, by elegit or 
^' statute merchant/' 

And these p^sages seem to justify the 
opinion that the estate of a tenant by 
statute, &c, is not capable of enlargement, 
except a privity has been created, by 
means of a confirmation to the t jnant, of 
his interest under the extent. The pas- 
sage in the book of Assizes, to which re- 
ference is made, certainly warrants the opi- 
nion, that the estate under the elegit was 
merged or extinguished, or rather enlarged 
by the release. 

The case in the book of Assize is long 
and complicated. Its substance and effect, 
however, are very neatly and correctly 
summed up by Brooke, in the following 
terms : 

" Where there is a tenant by elegit, and 
*' the tenant of the freehold charges the 
" lands with a rent, after execution had by 



im 



{e) 2V«1.|>. 59. Edit 1813, 
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^ extent, and afterwards the tenant of the * 

* freehold confirms the estate of tenant bv • ' 
\ elegit, for term of his life, or reieaies to 

* him all his right, now the tenant shall • 
' hold charged, where he held discharged 

* before ; for now he is in, of the estate > - 
^ of freehold, where he had but a clmttel 
' before ; and so in of another estate, and * 
^ in by the tenant of the freeholds who 
' charged where /he was in by the law (a) 

* before-^* 

And it is observable that unless this re- 
lease operated by way of enlargement, the * 
release, as such, could not have been good, 
because the freehold could not have passed 
without livery of seisin, or without attorn- 
ment. The grant was good only because 
it was made to the person who had the 
possession by force of the execution upon 
the elegit. 

Nor is it against the authority of the 
passage in Brooke which has been cited> 
that Brooke, under the head Charge (A), and 
" extinguishment (c),'^ refers the decision to 
confirmation, for such confirmation must 
have operated by way of enlargeoient, and 
a confirmation in enlargement is referable, 
to the same rule» of law as a release in 
enlargement. 
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(a) Viz. under the €legii» 

\b) Bro. Charge, 29. 

(e) Bro. Extinguishmeot, 3Q; 
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The commentary of Lord Coke{d), is 
siometimes cited to support the opinion 
that the estate of these tenants by statute 
merchant; &c. &c. does not admit of ,en^ 
largement. So fiir, however, from Lord 
Cokeys sanctioning this deduction, there is 
an* express admission by him that the estate 
of these tenants may be enlarged. In one 
passage his Lordship (e) observes : *' So it 
** is if a release be made to tenant by sta-* 
'^ tute staple, or merchant, or tenant by. 
^^ elegit, as bath been said, and so. likewise. 
^' to guardians in chivalrie, which holdeth 
*^ in for the value by him in the reversion 
*^ of all his right in the land : by this 
^^ a freehold passeth for the life of him, to 
* ^ whom the release is made, for that is the 
*' greatest estate that can pass without apt 
^f words of inheritance/^ 

In another passage(y). Lord Coke virtually 
admits that the estate of tenants by 
statute merchant, &c. may be enlarged 
when it is completely executed, though it 
cannot be enlarged while it remains like 
an interesse termini^ in an executory and 
imperfect state ; and Sheppard in his Touch- 
stone ig), assumes it as a xlear proposition, 
that estates of this description, are, like 

(<f)C6,Litt.315.b. 
(e) lb. 273. b. 
if) Co. litt 270. b* 
Q} Shep. Touch, 92t 
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other vested interests, capable of enlarge- 
ment. The passage in the Touchstone is 
in these terms : — " The releasee must be 
^^ ies^e for life, years, or tenant by statute 
^^ merchant, sta{>le, or elegit, or as guardian 
" in chivalry, that doth hold over for the 
^^ value or at least m^ust be tenant at will/' 
Indeed it would be singular if the estate 
of tenant by statute merchant, &c. might 
not be enlarged by release. The estate 
confers a vested interest. It changes the 
relative situation of the debtor, or other 
person against whom the execution is levied. 
Instead of having an estate which confers a 
right to the possession, to be aliened by 
feoffment, or other act proper to transfer 
a seisin, coupled with the possession, 
the reversioner has an estate or interest 
lying in grant, of which no alienation 
could be made at the common law to a 
stranger without a deed of grant, and 
the attornment of the particular tenant. 
What impediment then is there, in point 
of law or in principle, to the right of 
a tenant by statute merchant to receive 
such grant, without the ceremony of at- 
tornment, since his acceptance supplies the 
place of that ceremony ? It would be dif- 
ficult to find any legal objection against 
the validity of such grant, even were attorn- 
ment necessary at this day in the same 
manner as it was formerly. However, it 
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is adniitted that the caiSe stands an the 
same ground, and must be decided by the 
«ame principles now, when the necessity of 
attornment is superseded^ as it must have 
been decided at the common law, when 
attornment was essential to the validity of 
a grant to a stranger, by the owner of a 
reversionary estate. To support the propo*- 
sition that a tenant by elegit, or statute 
merchant, is not capable of a release, to 
operate by enlargement, it is said (A), that 
to make releases operate in this manner, it' 
is necessary that the releasee^ at the time 
the release is made, should be in the actual 
possession of, or should have a vested in- 
terest in the lands intended to be released ; 
that, there should be a privity between 
him and the releasor, and that the posses:- 
sion of the releasee should be notorious* 
It is difficult to understand how it can 
be made out in point of fact or of law, 
that any one of these qualifications is want- 
ing in a tenant by statute or elegit. No 
one controverts his right to a vested interest 
after an execution has been sued, and the 
possession delivered by the sheriff, and the 
writ of execution has been returned. That 
there is also privity of estate, may be in- 
ferred from the acknowledged doctrine that 
a forfeiture may be incurred by the tenant 
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of this estate by making a feoffment, levjr^ 
ing a fine, &c. (i) and that a surrender by 
the tenant by statute merchant , &c.to 
the reversioner irill be available {k). And 
Lord Coke has admitted (/), that if a man 
extend land by force of a statute mer* 
chant, staple, recognizance, or elegit, he 
leaveth a reversion in the conuzor. 

A case in Rolle (m), also admits that the 
estate of this tenant may be confirmed, and 
after confirmation there may be enlarge- 
ment. To admit that the estate of tenant 
by statute merchant, &c. may beconfirm^* 
ed, is, in priiicriple, to admit that it may 
be enlarged by release ; for releases by way 
of enlargement, and such confirmations^ de«* 
pend upon the same principles of tenure. 
But it may be objected that this is true 
only as applied to releases and confirma^ 
tions, when the object of such assurance i» 
to enlarge an estate, aad that i confirma* 
• tion of title, differs from a confirmation by 
way of enlargement of estate. The objection 
depends upon a refined distinction. Even 
though confirmation of title were essential, 
(a point which, however, is not conceded,) 
it would be more consonant with that 
liberality, or rather to that just applica- 



(t) Moor, C63. 

(«) Corbels Case, 4 Rep. ». K «Vcnt. 828k 

(/) Co. lit. 230. b. 315. b. 

(m) 2 Roirs Abr. 401. pU 14, 
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' tion of principle, which ought to govern 
the decisions of courts of justice, and even 
to the authorities with which the books 
abound, that the release, rather than fell 
of effect should have the twofold operation, 
* first, of a confirmation ; and secondly, 
*of a release. It remains only to shew that 
there is no want of notoriety: Why is 
not an entry by virtue of an execution, 
^as notorious, as an entry by virtue of a 
lease ? After tlie demandant in a real 
»action^ has obtained seisin under an exe- 
-cution, the tenant in the action, or a stran- 
ger may release to him. The validity of such 
release is grounded on the seisin, or estate, 
of the releasee. The same principles esta- 
blish the' right of the tenant by statute or 
elegit, to receive a grant or release, in 
enlargement of his estate, from the person 
whose possession is, by force of the exe- 
cution, changed into a reversion : thus 
Establishing the relative situation of a te- 
nancy and seigniory, between these parties : 
and it is incomprehensible on what ground 
the law should acknowledge the right of 
the tenant to surrender to the reversioner, 
and deny the right of the reversiouer to 
make, or the tenant to receive, a grant or 
release in iernlargement of the estate of the 
tenant. At the common law the debtor 
could not iafter execution, have conveyed 
to a stranger by feoffment, without the 
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consent of the tenant by elegit^ &c. for tli* 
possession was in this particular tenant, 
and not in the debtor : hence the doctrine 
of Lord Coke (n), — ^* A tenant by statute 
*^ merchant^ or tenant by statute staple^ or 
" by elegit, must also attorn, for the gran- 
*^ tee may have a venire facias ad com-^ 
" putandum, or tender the money, &c* and 
'^ discharge the land* And if the reversion 
^^ be granted by fine, they shall be com- 
'* pelled to attorn in ^ quid juris clamat.^* 

If it be said that the tenant by statute, 
&c. coriies in by act of law^ or in the post, 
and not by privity of contract, the same 
objection would exclude a tenant in dower 
or by curtesy from taking a release in en-- 
largement of the estate of that tenant, 
while it is an acknowledged proposition,, 
that such tenant in dower, or by the 
curtesy, has an estate which may be en- 
larged by release. 

As illustrative of this doctrine of privity, 
and as introducing a point, even applicable 
to the learning of releases, the succeeding 
passage may be added, namely : 

*^ And so the executors that have ' the 
** land until the debts be paid, must attorn 
*' upon the grant of the reversion, although 
" they have not any certain term ot 
" years (o)/^ 



(n) Cy Litt 315. b. 
(p) Cq. Litt. 315. 
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And it may, therefore, be predicated of 
the tenancy of such executors, that their 
interest admits of enlargement by release ; 
nor would it be right to suffer the pas- | 

sage from Lord Coke^ respecting the venire I 

J'acias ad computandum^ to find a place in 
this work, without observing that it affords i 

an authority, that no one can purchase an 
estate held by statute or elegit without j 

considering this interest to be redeemable | 

by the reversioner, even at law on pay- 
ment of the balance of the debt, after rfe- 
ducting the sums levied, according to the 
extended vaiue^ and the casual profits. In 
equity, except in cases in which the ac- 
count is involved in difficulty from lapse 
of time, the account must be taken on the 
footing of the actual receipts, by the te- 
nant by statute merchant, &c. {p) 

From these observations, on the privity 
between the tenant by statute merchant, &c. 
on the one hand, and on the other hand, 
the person who has the ulterior interest, it * 
follows, that a grant was the proper mode 
of transferring the reversion of the debtor 
to a stranger or third person ; and as the 
debtormight grant the reversion to a stran- 
ger by deed, without livery of seisin, why 
might he not grant hijj estate to the te- 



1 

(p] Marsh v. Lee, 2 Vent. 338. 
Audely v. *— — , Hardress, 136. 
Ess. on the Quant, of Est. chap. Terms of Years, 
VOL. II. X 
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nant by statute, elegit, &c. Such grant 
to the tenant must, on principle, assume 
the ii2Lme of a release, since it has all the 
qualities of that species of assurance* 

^be sole object of these observations is 
to lead to a certain knowledge of the prin- , 
ciples on which the release is grounded ; 
and to endeavour to establish the general 
proposition, that every particular estate 
may, if properly circumstanced in other 
respects, be enlarged by the release of the 
person who has an estate in reversion or 
remainder. 

All the books agree that when there is a 
mere possession, without any estate, a release 
cannot operate with effect, A person hold- 
ing by sufferance, or a mere trespasser , has> 
a mere naked possession, - and no estate ; 
and this is the condition of a person who 
intrudes and claims to hold at will, but is 
not admitted to be tenant at will ; and a 
release to hiiii could not operate with 
effect in that mode. He has no estate or 
interest capable of enlargement (5^). And 
had not the authority of Littleton inter- 
posed and received the sanction of Lord 
Cake (y), there would have been considerable 
difficulty in admitting that a cestui que 
trust of the fee, who had the possession 



[q) 1 Inst. 270. b. 271. a. 

(r) Litu 8* 462, 463, and 464. mid the commentarj. 
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merely by the permission of the trustee^ 
was qualified to receive a release, as an 
enlargement of his estate or interest under 
a permissive occupation. It is decided, 
that a mortgagor cannot, without an express 
contract, be charged with the payment of 
rent to the mortgagee, nor with a liability to 
rent in an action for use and occupation (a). 
The case put by Littleton, in section 461, 
is the general authority that a mere trespasser , 
or a mere occupier, though he may claim 
toehold at will, has no estate ; and that 
without an estate creating the relative situ- 
ation of tenant, or quasi tenant, and lord or 
reversioner, there cannot be an effectual 
release by way of enlargement. At the same 
time that this section is urged, and iti 
principle acknowledged, it is as already 
noticed rather a subject of surprize, that 
the law had not accepted the conduct of the 
parties, as evidence that the occupier con- 
sented to be tenant at will, and that the 
owner of the inheritance agreed to this 
tenancy, considering the release as the 
evidence and acknowledgment of the te- 
nancy, and as the only means by which the 
release could be effectual by way of convey- 
ance ; and in modern practice no reasonable 
doubt can be entertained that under such 
circumstances the law would consider the 



(c) The Contract is to pay int^est aad not to pay rent^ 
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occupier^ or the occupier by sufferance^ m 
tenant at will. 

. This, indeed, is the law, as may be col- 
lected from Lord Coke {s) in his commenta- 
ries on Littleton, Sec. 461. though that 
part of the commentary, which applies the 
text to a tenant at sufferance, seems to be 
mistaken. The translation of the text in- 
serting the lease for a lease j might easily have 
led to this mistake. Lord Cokeys comments 
are in these terms. ^^De sa teste demesne 
occupia. Hee doth not say, de sa teste 
demesne enter, &c. so as this is to be 
understood of a tenant at sufferance, viz. 
where a man cometh to the possession 
fii-st lawfully and holdeth over." And 
then Lord Coke gives the contrast in the 
following passage. " For if a man entreth 
f' into land of his own wrong, and take the 
*' profits, his words to hold it at the will 
•" of the owner cannot qualifie his wrong, 
^' but he is a disseisor {t), and then the 
•^ release to him is good (r) ; or if the 
*^ owner consented thereunto, then he is 
i^ a tenant at will, and that way also the 
^^ release is good {ze). But there is a 
^* diversitie when one cometh to a parti- 
f cular estate in land by the act of the 



W 1' Inst. 271. 

(/) Alfthe election only of the rightful owner. 

(v) By way of relea^ of ^ght in extinguishment of tlw right* 

(w) Operating in this in&taiice as a release in enlargement 
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•* partie, and when by act in law ; for if 
^^ the guardian hold over, he is an ab&torj 
** because his interest came by act in law/^ 
Besides, since these observations were 
written, there "is a decision which enforces 
this point {x). As this decision will be 
a leading authority for future pi^actice, in 
the advice to be given by counsel on titles; 
and as a frequent reference will in the sequel 
be made to this decision, a full ^abstract of 
the case and opinion of the court in pro- 
nouncing judgment shall be subjoined. 

In Rees, on the demise of Chamberlain, v. 
Lloyd, by an indenture, bearing date August 
the 27th, 1786, made between the defen- 
dant on the one part, and the lessor of the 
plaintiff on the other part ; *' the defendant 
'* did demise, lease, grant, set and to farm 
^^ let to Chamberlain all that messuage, &c. 
'* situate in the parish of St. Martin's, in 
the county of Pembroke, late in the oc- 
cupation and tenure of Phillips and 

*^ his undertenants,^^ and now in the occu^ 
pation and tenure of Chamberlain q^nd his 
undertenants ; habendum to Chamberlain 
for three lives, at the yearly rent of <£80i 
The lessor of th^ plaintiff continued to 
pccupy the prenpiises so demised, till the 
fourth day of May last, when possession waa 
given to the defendant by the sheriff, und^r 
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ft writ of possession, in consequence of d. 
judgment recovered by him at the spring 
great sessions for the county of Pembroke^ 
and this ejectment was brought to regain 
the possession of the premises. 

Upon the trial at the last assizes for the 
county of Hereford^ the lessor of the plains- 
tiff put in the above lease^ upon which no 
memomndum of livery of seisin was en- 
dorsed. For the defendant, it was contended 
that the lease was a freehold lease, and 
livery of seisin was therefore necessary to 
perfect it ; and Lawrence^ Justice, before 
whom the cause was tried, being of that 
opinion, the lessor of the plaintiff endea* 
voured to prove it by the evidence of Peter 
Axton ; who said, ^' that he applied to the 
*^ defendant in the year 1786, for the lease 
^* of the lands in question, who told him 
'^ that he should have it, if the lessor of 
^* the plaintiff would be bound for him ; 
** he afterwards carried a letter from the 
** lessor of the plaintiff to the defendant, 
*^ who upon reading it, said he had the choice 
*^ between the witness and the lessor of the 
^^ plaintiff ; and he accordingly chose the 
^* lessor of the plaintiff : the lease was pre- 
•^ pared and granted, and I took possession : 
*^ the lessor of the plaintiff told me he 
** supposed I was to occupy, and I did so 
occupy accordingly ; the defendant made 
no objection. J. have paid rent to the 
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** lessor of the plaintiff many times, and 
*^ taken his receipts ; the lessor of the plain- 
** tiff was in possession of five fields for two 
^' years ; I had the whole for eleven years ; 
** I took possession of the whole at first ; 
" he gave me permission to look after his 
** land ; he Imd other land ; he had no other 
*^ possession, except by my looking after it ; 
** the lease was given to me, and I afterwards 
*^ gave it to the lessor of the plaintiff : this 
y was three years after I was in possession. 
** Mr. Chamberlain sent me to a gentleman 
V at Pembroke, from whom I had it/* 

Lawrence^ Justice, upon this evidence ob- 
served, that it was impossible for him to 
presume against the fact proved, and reluc- 
tantly directed a nonsuit.— A rule having 
been obtained, calling upon the defendant 
to shew cause, why the nonsuit should not 
be set aside, and a new trial granted ; the 
case was argued, and the court being desir- 
ous that it should be considered whether it 
was necessary for the lessor of the plaintiff 
to prove livery of seisin, in the present case, 
the argument was ordered to stand over; 
and Thomson^ Baron, said, that he wished 
it also to be considered, whether the livery 
of seisin could be presumed within the 
time at which it ceases to be necessary to 
prove the execution of a deed. 

The case came on for a second argument, 
when it was fully argued, and after an ob- 
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servation from Wood, Baron, that mere per-- 
mission to occupy was a lease^ and has been 
determined to be so [y] — 

Macdonaldy Chief Baron, gave the judg- 
ment of the court to this effect. — "The non- 
suit in the pre3ent case is sought to be set 
aside upon two grounds ; first, that it ought 
to have been left to the jury, under the 
circumstances, to presume livery of seisin ; 
and secondly, that livery of seisin was alto- 
gether unnecessary. Upon the first point, 
it was contended by the one side, that.livery 
of seisin ought not to be presumed under 
thirty years, the period at which it becomes 
unnecessary to prove deeds ; by the other 
side, that it ought to be presumed after the 
expiration of twenty, as possession for that 
length of time would bar a possessory ac- 
tion : I own, for myself, I think twenty 
years the best analogy. The learned judge, 
who tried this cause, thought that all 
grounds of presumption, in favour of livery 
of seisin having taken place, were removed 
by the evidence : i,ow, it appears from the 
evidence that A^ton was a candidate for 
the lestse, that he w?is rejected, and the lease 
granted to the lessor of the plaintiff ; Aston 
thereupon takes possession as his under- 
tenant : but there is nothing in all this to 
preclude the. possibility of livery of seisin 
.■■-' " ■ ' " ■.-■■■ ■■■ ■■ ■ I i^p 

{if) Ser^ 1 Inst. jS71. cited impra, acoopdingly. 
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having been made to the lessor of the plkin- 
tifF, though there is sufficient to presume 
that Axton himself had none. Then it is 
allowed, that the necessity for livery of 
seisin was superseded, if there was any pos- 
session under the defendant ; and to shew 
such possession, the words of the lease are 
referred to, stating that the lands ^' were in 
" the tenure and occupation of Chamberlain 
** and his undertenants/' Now Lord Coke, 
Co. Litt. 352. b. says, indeed,*^ neither doth 
*^ a recital conclude, because it is no direct 
*^ affirmation •/' but from Rollers Abridg- 
ment, 872, it would appear that there is a 
distinction between a general and a parti-* 
cular recital : and though a general recital 
will not work an estoppel, yet the recital of 
a particular thing will have that effect ; 
and here is a particular recital. Taking all 
the circunistances of this case into our 
^consideration, we are all of opinion that 
this nonsuit should be set aside ; I myself 
for the reason I have now stated ;'* and the 
rule for a new trial was made absolute. 

To resume the subject. Since Littleton 
wrote his invaluable Treatise on Tenures, 
there have been successive decisions, all 
tending to the conclusion, that the acts of 
parties shall be construed in such manner 
that they may be operative rather than fail 
of effect : thus a lease by tenant for life, 
ftnd by a remainder-man in fee^ is in the 
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first place the lease of the tenant for life 
and the confirmation of the remainder- 
i&an, and after the death of the tenant 
for life^ is the lease of the remainder-^nan, 
and the confirmation of the tenant for 
life {z). So, a feoffment by a tenant for 
life, and a remainder^man by deed^ is the 
feoffment of tenant for life, and the con- 
veyance or confirmation of the remainder- 
man, since the remainder may pass by the 
operation of a deed as a grant; but a 
feoffment of the same persons without deed, 
is the feoffment of the remainder-man, and 
the surrender of tenant for life, inasmuch 
as the remainder could not pass from the 
remainder-man for want of a deed of grant, 
unless it passed by the operation of the 
livery (a). 

Instances of this sort might be multi- 
plied to any extent. The point, however, 
which seems most relevant, is that which 
concerns the doctrine of feoffments. A 
man who enters, claiming under a void 
feoffment, or a void grant, is considered 
as entering by disseisin {b) ; as the only 
means of giving an incipient title, to be- 
come a complete title eventually under the 
doctrine of descents which toll entries, 
warranties, and the like ; or the more mo- 



{z) 1 Inst, 45. a. 

(o) ftredone^t Case, 1 Rep, 76w 

{^) Litt. section 70. ' 
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dern doctrine by which the title may 'be 
rendered complete luider the operation of a 
fine and non-claim, or under the statute of 
limitations. As often as a man enters with 
an intention to receive livery of seisin/ 
he must be in possession^ either by tres- 
pass, or by disseisin, or without any 
wrong ; and as an adverse possession in 
him would intercept and defeat the right 
of the owner to make a feoffment without 
first ejecting the intended feoffee, the law 
treats the intended feoffee as neither 
tenant, disseisor, or possessor. It assumes 
that his possession is the possession of the 
real owner, the intended feoffor, or is merely 
a permissive occupation. 

Nor would it be right to di^jniss the sec- 
tion of Littleton which has called forth 
these observations, without remarking that ^ 
the rightful -owner might have treated the 
person tbiis claiming to occupy at will as a 
trespasser, or as a disseisor at election ; for 
every person wh o enters wrongfully, is ne- 
cessarily a trespasser, and the freeholder 
may at his election treat the trespasser as 
a disseisor (c), and as the trespasser cannot 
qualify his own wrong {d)l every disseisin^ 
(except, perhaps* as already stated, the par- 
ticul ar and special case of a disseisin of the 
tenant of a particular estate, under a claim 



(c) Blanden v. Baugh, Cro. Car. 302» 
(if) Inst. 271. a. 
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of his es'a eonly,) is necessarily a disseisin 
of the fee-simple^ and the disseisor is capable 
of a release from the disseisee in extinguish- 
ment of the right. Littleton must be read 
merely as putting a particular case, with 
special circumstances, and drawing his 
conclusion upon these circumstances^ and 
for the sake. of illustrating his doctrine by 
a distinction: and the case must bejudg-* 
ed of by the facts as stated, without giv- 
ing to them a new or different application^ 
or allowing any of the inferences or pre- 
sumptions of law. In this vi6w of the case, 
the point of Littleton is correct, that a 
man who has merely the occupation of 
lands, without any estate, is not capable 
of a release. 

The context of Littleton suf&c\ent\y de^ 
monstrates, that in the section which has 
given rise to these observations, the au^ 
thor was treating of the possesion of a 
wrong doer, and not of a tenant by suffer-^ 

ancc. 

Another point to be collected from the 
same section is, that no one can, by claim-^ 
ing to hold at will, become tenant at will 
without the consent and acceptance of the 
owner, for the tenancy must be at the will 
of both parties («)• 



•^ 
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• THe text of Littleton is also full and ex- 
plicit on the point, that a person who has 
merely a right of entry or of action^ is not 
capable of this species of assurance. The 
language of this text writer (/*) is," If a 
" lease be itaade to one for a term of life, 
'* reserving to the lessor and his heirs a 
" certain rent : if the lessee be disseised, and 
** after the lessor release to the lessee and his 
" heirs, all the right which he hath in the 
." land, and after the lessee entereth, albeit 
•" in this case, the rent is extinct, yet nothing 
" of the right of the reversion shall pass." 
The rent will be extinct, because of the 
privity of contract, for the rent is payable 
notwithstanding the disseisin, since there 
is not any eviction under an elder title ; 
but the disseisin of the lessee, is a disseisin 
of the lessor, so that the . lessor has no es* 
tate to grant, nor the lessee any estate ca- 
pable of enlargement* 

It may in this place be noticed, that every 
general disseisin acquires afee-simple by wrong. 
Hence Lord Coke {g) has this passage. " A 
^^ man disseiseth tenant for life, to the use of 
" him in the reversion, and after he in the 
*^ reversion agreeth to the disseisin, it is 
^^ said, that he in reversion is a disseisor in 
" fee ; for by the disseisin made by the stran- 



i*«M 



(/)Litt. sect. 450. 
ig) 1 Inst 180^ b. 
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^' ger, the reversion was dives ted, which, say 
*' they, cannot be revested by the agree^** 
" meat of him in the reversion : for that it 
'^ maketh him a wrmig doer, and therefore 
^^ no relation to an estate by wrong can help 
*' him/' Lord Hobart (A), accounts for this 
point of law by these observations : ^* A 
'' grant to I. S. and his baire dnring the life 
^' of I. D. is no fee, but a special occupancy 
'* as is resolved in Chudleigh^s case ; but dr 
'^ disseisin of an estate for life, by neces-- 
^^ sity in l^^w, makes a quasi Jee, because 
*^ wrong is unlimited, and ravins all 
'^ that can be gotten, and is not governed 
^^ by terms of the estate, because it is not 
** contained within rules/' 

When a lessor disseises his lessee, the 
lessor, it is true, is a disseisor ; but if he 
conveys the fee, the lessee for life may 
restore his seisin, without defeating the 
estate which has been conveyed, to any 
greater extent^ than for the life^-interest {t). 

According to the authorities collected 
from Lord Coke's Commentary, and from 
Lord Hobarfs Reports, every disseisin, 
even under a claim of a particular estate, 
must necessarily be a disseisin or divesting 
of the estate of the reversioner or remain- 
der-man ; and yet it is acknowledged as a 

(h) Hob. Rep. 333. 

(t) 1 last. €1. Confirmatioo* 
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proposition of law» that one man msf enter 
claiming tlie term of years oi another per- 
soil, without divesting the reversion {k) ; and 
it should seem on principle, that a disseisin 
of a tenant for life, or of a tenant in taiU 
merely claiming his estate j would not he a 
dii^eisin of tlie reversioner or remainder- 
man, except at his election. He may, per- 
haps^ for this is doubtful, elect to be dis- 
seised, by denying any privity between 
him and the disseisor, and treat the dis- 
seisor as a wrong doer, and not sis his te- 
nant. On the other hand, what reason is 
there against his acceptance of the new 
tenant. It is agreed that a disseisin of the 
tenant for life, of the King, is a disseisin, 
for life only (I). The ground of this point is, 
that the King cannot, on account of his 
prerogative, be disseised : and therefore, if 
the King^s tenant for life be disseised by 
two, and he releaseth to one af them, the 
releasee shall hold out his companion : for 
the disseisor gained but the estate for 
lifie (m). And the next observation of 
Lord Coke is still more material, when he 
adds (n), ^' So it joint-tenants make a lease 
^^ for life, and after do disseise the tenant 
^^ for life, and he release to one of them,'' 



« *i' 



{k) See infra, 3 Lev. 35. 
(/) 1 Inst. 276. a. 
{m) 1 Inst. 276. a^ 
(ii}Ib. 
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(the releasee) '' he shall hold out his com« 
'^ panion : for the disseisin was but of an 
*^ estate for life." 

The next proposition in Lord Coke (o), 
is, ^' If tenant for life be disseised by two, 
^^ and he in the reversion, and tenant for 
^' life join in a release to one of the dis- 
^' seisors, he shall hold his companion out ; 
" and yet iV^ (the release) " cannot enure 
•* by way of entry and feoffment. But if they 
'^ severally release their several rights^ 
^' their several releases shall ensure to both 
^^ the disseisors." In this instance the dis«- 
seisin was of the fee-simple, and not mere- 
ly of the life-estate. A release by both 
jointly would give the entire fee-simple ; 
and therefore would annex the right of the 
fee-simple to the possession : but a release 
by either, or by each separately, would 
merely annex the right of his estate to the 
possession, and the possession could not 
by suoh release be made rightful ; either 
for the estate for life, distinct from the 
reversion, or for the reversion distinct from 
the estate for life ; for this would be to 
inake a fraction of interests against the 
maxims of law ; a particular estate without 
any reversion expectant on that estate : a 
difficulty which does not occur when a 
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tenant of the immediate reversion dis- 
seises his own tenant for life ; for then it 
may be said, he merely claims and resumes 
the estate for life : for when there are inter- 
posed estates, it is agreed, that a disseisin 
of the tenant for life, unless it be special, 
and confined to the life-estate, will be a 
disseisin to those in remainder and rever- 
sion, so long at least, and perhaps, so long 
only, as the interest under these particular 
estates shall continue. 

It remains only, that a few authorities 
should be adduced, in proof that there may 
be an ouster of a tenant for years, merely 
claiming his estate, without being a (US'- 
seisin of the reversionefr ; and that there 
may be a disseisin of a tenant for life, by 
ao entry, claiming his estate, without any 
disseisin of the reversioner. 

The case of Kirton against Birling and 
Trapp€8{a), is material to the point now- 
under consideration. In an action of entry 
in the quihus in nature of assise, Birling 
pleaded non-tenure in abatement of the 
writ. Trappes took upon himself the en- 
tire tenancy,, without this, that Birling 
h^xi any thing on the day of the suing out 
of the writ, or at any time since ; and 
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pleaded • a bar, sciL the feoffment of one 
Walker and one Hylton to him in fee, aii4 
gave colour to the demandant by the 
same feoffors. The demandant as * to the 
plea of Birlingy in abatement of the -writ, 
averred him and Trappes tenants of the 
freehold, as the writ supposed ; and this 
he prayed might be enquired of the coun- 
try, and B. did the like. And as to the 
plea in bar of T.y he said, that William 
Kirtofiy his^ father, was seised in fee, until 
by the said feoffors disseised, who being 
then in by disseisin, enfeoffed Trapped as 
above ; and afterwards William the fether 
died, and the demandant as son and heir« 
entered upon TtappeSy and was seised v% 
fee as in his remitter, until by JB. and T. 
disseised, &c. and made no averment of 
his plea in the conclusion, ^^ and this he 
^^ is ready to verify, &c.^' To which T. re- 
joined as above in bar, and traversed the 
disseisin made by the said feoffors upon 
the father of the demandant, upon which 
point they . were at issue : and at the day 
when the inquest appeared, the deman- 
dant would have relinquished his first 
issue, because it was unnecessarily joined, 
since the demandant was not bound to 
maintain his writ, but might demur to the 
plea of imo-tenure of the one, and answer 
the bar of the other ; and the maintaining 
the writ was only to the dainage of the 
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defendants ; but notwithstanding this, the 
court would not pennit it. And upon the 
evidence to prove joint-tenancy, it appear-, 
edj that B. before entry of the demandant, 
was termor, or lessee, at will, to T., and that 
he paid rent to him, and that he re-entered 
upon the demandant, claiming the former 
estate ; and by the opinion of the court 
they are disseisors and tenants, because the 
termor cannot qualify his own wrong, &c. 
And at last a> verdict was given for the 
plaintiff on both issues, &c. and judgment 
given accordingly. The ground of this 
case is, that by the re-entry of the dis- 
seisee, the lease was avoided, and the 
subsequent entry of the lessee was tortious 
to the owner of the* inheritance. It was 
' not confined to an existing estate^ for no 
estate existed, and for that reason the 
rightful owner was at liberty to treat the 
former lessee entering wrongfully, as a 
disseisor. This decision then does not 
impugn the point, which it is the object 
of these observations to establish. 

And the case of the Mayor and Com-- 
monalty of Norwich v. Johnson {b)^ sup- 
ports this distinction, Jn that case, the 



» ! ■ I ■ J I •^•^mam^mmtmmimimimmmumtfmmmfmama^i^mimmmiilmi^m 



(ft) 3 Uw. 85, 8 Mod. 90. iS. C. 

y2 



^ ON LEASE AND RELEAflE. 



plaintiffs in an action of waste declared 
upon '' a lease for thirtyH>ne years made 
'' to one Cooke y and that he died, and the 
'^ defendant being an executor to Cooke, 
'^ entered and did waste. The defendant 
*' pleaded that Cooke died intestate, and 
"^^ that administration was not granted to' 
^* him, nor the term assigned to him by 
** Cooke, or any administrator of Cooke ; the 
*' plqiintiffs replied, that the defendant 
^* after the death of Cooke, entered as exe^ ' 
** cutor, and did the waste : upon this the 
, ^^ defendant demurred, and it was argued„ 
*' in support of the demurrer, that one 
^* could not be a tort executor of a term„' 
^^ for no man can apportion his own wrong ; 
^^but ifajnanentertortiously, he is a dis* 
^' seisor and not a termor. And cases were 
^^ cited that a tortious entry makes the party a 
^^ disseisor in fee, though he claims a partir^ 
" cular estate only. But after time taken 
^^ to consider, judgment was given for tbe 
^* plaintiff, for in the cases cited, there was 
** no particular estate, or term, in esse : and 
*' the claim of the tort-fesor cannot create a 
^' particular estate, and so apportion his own 
'^ wrong : but 'of necessity, he is a disseisor 
^' in fee ; because there is no particular or 
^* other estate in esse. But in the case at 
•* bar, there was a rightful term in esse, and 
^ he in reversion cannot maintain trespass 
^' during the tenQ : and therefore^ it is rea^ 
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/* sonable that he should have his remedy 
•^' upon the contract, against him that 
*^ claims to be in by the contract/' And it 
was said. Moor, pi. 126, " it seems to be 
** admitted that there may be a tort exe- 
*^ cutof of a term/- 

This fease, with the comment on the 
former cases, proves that a person who 
enters, claiming a term, where there is 
such a term, or who enters claiming any 
particular estate, where there is such 
particular estate, may become tenant for 
that particular estate, by the dispossession 
ef the termor or disseisin of the owner of 
the particular estate ; without divesting 
the estate of the person, who has the rever-t^ 
sion or remainder, or committing any 
wrong beyond the particular estate. 

It is true, that Popham, Chief Justice, 
did in Hefyar's case (c) say, " a lease for 
" years cannot be gained but by lawful grant ; 
" and therefore, when one claims a lease for 
years, and the other claims by an elder 
grant, there he shall traverse the latter 
grant, but the other party shall traverse. 
** the elder grant, or show how he came to 
^ it again, to enable the second grant. 
*^ But it is otherwise in case of a feoffment ; 



€X 
4% 



(o) 3 lUf , 



I 

I 



aee on lcase and release. 

*^ for there, if the other party claims by a 
'' former feoffment, he ought to confew and 
^\ avoid the latter feoffment as by disseisiB^ 

'^ &c. For 9Ldisseisormay gain an estate in/ecr 
*^ but none can gain an estate/or yeare^ but 
by lawful conveyance, and so is the dilGer- 
ence. And when he clainu by a for^ 
mer assignment of a term, it will be im- 



** pertinent to traverse absque hoc, that he 
^' after that, assigned his interest ; for per-» 



^^ adventure he assigned all his interest^ 
*^ and yet had nothing therein.'^ 

But this judgment cannot be urged 

against the decision to be collected from 

the report of Levinz ; for Popham was treat-* 

ing of the creation of estates ; aqd it is truft 

that a particular estate cannot be created 

without a lease, a grant, &c, but nothing 

advanced by Popham, denies that when 

there is ^particular estate actually existing^ 

there may not be an ouster or a disseisia 

confined to that particular estate, so as to 

leave the estate of the reversioner or remain** 

der*man, nolens volens, a subsisting estate ; 

and admitting the reversion or remainder 

to be a subsisting estate, then it follows 

that ihere is not a disseisin of the Jte-^ 

sitnple^ 

The case of the disseisin of the tenant for 
life of the king is material as an authority 
to this point. And it may be added, that 
when a tenant pur autre vie dies tenant^ and 






ON LEASE AMD REXEASa 9A 



% striinger enters generally, he will by 
construction of law, be tenant for the life, 
thus filling the tenancy for that particular 
testate. 

And it may readily be conceded, that 
When there is not any particular estate, or 
when the entry is general without a claim 
confined, in terms or by the circumstan- 
ces to the particular estate, there will be a 
disseisin of the fee-simple. 

But from all the cases and general prin- 
ciples, it may be collected that there can 
be a disseisin for a particular estate in those 
iristances only in which there is a particu- 
lar estate, and the entiy is made, claiming 
that estate ; and the lord, it should seem^ 
may make such disseisor his tenant, by 
acceptance of rent from him ; and after ac- 
ceptance of rent, there are strong grounds 
for contending that the disseisor would be 
so connected in privity with the lord, as to 
be capable of a rielease in enlargement of 
his estate, giving the disseisor a good title 
against the lord, but leaving his title open 
to be impeached by the rightful owner of 
the particular estate. 

These observations on the effect of dis- 
seisin, ouster, &c. of the owners of parti- 
cular estates, under a claim of their estates^ 
are intimately connected with the learning 
to be discussed under the next head^, vi2« 
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the privity requisite between a releasor 
and releasee. 

Thirdly^ Who may be the releasor^ and 
who may be the releasee in respect of 
privity of estate. 

That the release may operate as an en- 
largement of an estate, tjiree circumstances 
are requisite. . 

Isty That the releasee should have a vcst^ 
ed estate. 

2dly, That the releasor should have . a 
ifested estate in reversion or remainder, ex- 
pectant, mediately or immediately on the 
estate of the releasee. 

3dly, That there should be a privity of 
estate between the releasor and the releasee. 

The two first points have been fully dis- 
cussed under former divisions ; and . it 
has been shewn that it is not sufficient 
that the releasee sliould have a mere 
inchoate executory interest, as an intereise 
termini^ or a contingent remainder, or any 
other executory interest (rf), as an interest 
depending on an executory devise ; nor is 
it sufficient that he should have a mere right 
or title of entry, as a lessee for life, after 
be has been disseised, or as a lessee for 
years, after he has been.ousted^ and while 
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his interest remains a mere right or title of 

entry 

On the contrary it is necessary that the 
releasor and releasee ishould stand in the 
relation to each other, either of lesser and 
lessee, or in the relation of a particular 
tenant -and remainder-man, or particular 
tenant and reversioner, so that there may 
he 3, privity o/* tenure between them. 

The lessor may enlarge the estate of his 
lessee ; and for all the purposes of this 
doctrine, the assignee or representative of 
the lessee stands in the place of the lessee ; 
and the assignee or representative, whether 
heir or devisee, of the reversioner, stands 
in the place of the reversioner ; and the 
ability of making, and capacity of receiv- 
ing such enlargement continues, although 
the lessee, &c. or his assignee, create a 
particular estate, derived out of his own 
estate ; and although the reversioner create 
a particular estate, which is interposed be- 
tween the interest of the particular tenant 
and the reversion ; for notwithstanding such 
particular estates, there is a continuing 
privity between the lessee, or his assignee 
on the one hand, and the reversioner or 
his assignee on the other hand ; and yet 
an estate created out of a particular estate, 
is not^ during such particular estate, capable 
of enlargement by release of the reniainder 
or reversion, expectant onr such particular 
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estate. This is from the want of privity. 
The material rule of law applicable to this 
subject, seems to be, that the particular 
estates, the remainder and the reversion, are 
parts of the same estate. There is a con-« 
nection between the tenants of these estates 
as having interests depending on one and 
the same seisin (e). 

In order to understand this subject 
scientifically, and on the principles of law 
which govern this doctrine, it will be pro- 
per to consider the law under the following 
subdivisions : 

1. The general nature of privit^ betwe^i 
tenants. 

2. The cases of immediate privity. 

3« The cases of privity, notwithstanding 
a mesne estate. 

^ 4. Cases of privity ; because a derivative 
estate is discharged from, its original pri-« 
vity- 

5. The cases of want of privity. 

1st, Because there is mere privity of 
tenure^ for the sake of remedy, and not of 
estate. 

2dly, Because the estate is assigned. 



(e) 2 Black. Com. Ch. Remainders, &c. 
1 Inrt. 345. Lilt. s. Q?d. 
Goodright v. Forrester, 1 Taunton, Arg.002* 
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Sidly, Becaujse there is no estate ; but 
QXdy a right or interest* 

4thly, Because the estate is derived out 
9f a miesne subsisting estate. 

5thlyy Because the estate is determined. ■ 

After an examination of these points^i 
this division will be concluded with some 
general practical observations. 

Cff the general Nature of Privity, between 

Tenants. 

Lord Coke {/), treating of privities, ob- 
serves^ " Privity, in the understanding of 
*^ the common law, is fourfold : 

*^ 1st, As privies in estate, as between 
'^ the donor and donee, lessor and lessee^ 
" which privity is ever immediate. 

^^ 2d, Privies in blood ; as the heir to the 
** ancestor, or between co-parceners, &c. 

** 3d, Privies in representation, as exe-- 
^ cutors, &c. to the testator- 

^* And 4thly, Privities in tenure, as the 
" lord and tenant, &c. which may be re- 
*•* duced to two general heads, privies in. 
** deed, and privies in law/^ 
* The nature of the privity required, to 
the validity of a lease and release, is that 
which subsists between a particular tenant 
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and reversioner, or a particular tenant and 
the person who has a remainder expectant 
on the particular estate. 

Thus, if A. be tenant for life, or for 
years, with reversion to B. ; or if A, be te- 
nant for life, or for years, with remainder 
to B,, the estate of A. may be enlarged by 
a release from B. The common assurance 
by lease and release, is in effect this par- 
ticular case of an enlargement of an estate 
for one year, by a grant of the reversion, 
from the owner of the reversion, to his 
own lessee, under the lease for a year^ 

Thus, to qualify a tenant to receive a 
release, it is not sufficient merely, that he 
should have the possession, or that he should 
have a vested estate : there must be a con^ 
nection in point of tenancy, or, a» the law 
terms it, a privity, between the rdeasor and 
releasee : hence the observation, that " It 
^' is a certain rule, that when a release doth 
*• enure by way of enlarging of an estate, 
•• there must be privity of estate, as be- 
" tween lessor and lessee :*' and mere pri^ 
vity, without estatcf, will not suffice (^). 
^^ As if an infant makes a lease for life, and 

the lessee granteth over his estate with 
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*^ warranty, the infant at full age, bring-* 
*' eth a dum fuit infra (Btatem, the tenant 
*' voucheth his grantor, M^ho entereth into 
♦* warranty, the demandant releaseth to 
" him and ^s heirs : here is privity in 
^' law, and a tenancy in ^apposition of 
" law : and yet because he, dn rei veritate^ 
^^ hath no estate, it ciirnnot enure to him 
^* by way of enlargement ; for how can his 
^' estate be enlarged, that hath not any ? 
^* If the tenant by the curtesy . grant over 
^* his estate, yet he is tenant as to an ac« 
^* tion of waste, attornment^ &c. and yet a 
^* release to him and his heirs cannot enure 
*^ to enlarge his estate, that hath no es-« 
^' tate at all." 

It follows, that in order that an estate 
may be enlarged, there must, as between 
the releasor and releasee, be privity of con- 
nection, and privity of estate, as is the case 
between lessor and lessee, donor and do- 
nee (A); or between the person who has a 
particular estate, and the person who hath 
the reversion ; as tenant by statute mer- 
chant, and t^e person on whose i^eisin the 
extent was sued, 

}t is also to be reinembered^ that the 
estate^ as well as the privity, must continue 
down to the time at which the release is 
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made ; for mere privity without an estate, 
or an estate without privity is no foun- 
dation for a release (s), as will be shewn 
.under the divisions of this head. 

In Sheppard^s Touchstone (A:), there is 
this passage :-^^* So also, if donee in tail 
*^ make a lease for his own life, and after 
'* donor release to donee and his heirs, it 
'* seems this is not a good release/^ It is 
difficult to comprehend the objectioR 
againrt this release. The law is now well 
understood tp be, that the donee retains 
a reversion, and the privity between him 
and the former reversioner continues, and he 
is still tenant in tail, notwithstanding the 
grant for his own life (/) , 

The case of a donee is probably inserted 
for that of a lessee. Lord Coke puts the 
case of a release to the lessee. The release 
as made to th^ lessee, was open to the ob-* 
jection, that the privity was between the 
donor and donee, and not * the donor atid 
the lessee of the donee. 

The same principles mutatis mutandis 
apply to particular tenants, whose estates? 
are to be, enlarged by remainders-men^ and 
also to remainder-men by ' whom grants 
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may be m^d^i in enlargement of particular 
(estates. 

It is immaterial wliether the remainder or 
jreversion be for life, in tail, or in fee, ex« 
cept that alienation by tenant in tail will 
not be bindjing, as far as it depends on the 
release, to the prejudice of his issue. Hence^^ 
jEis will be collected from former observa-r 
tiohs, a tenant in fee or in tail (m), as well 
^ a teniant for life, is competent to convey 
by lease and release. A seisin in law will 
pilso suffice for the ability to make, or capa- 
city to receive, the release. 

And whether a perspn hath the estate ii^ 
his own right, or in right of his wife (n), 
that estate is equally capable of enlarge- 
ment. 

And it is inamaterjal whether the estate 
which the husband has in right of his wife, 
be an estate Yor years, which he may ab- 
solutely alien, or for life, and consequently 
of freehold, wh^cb he alone cannot alien asi 
against his wife. 

The estate which pne has in the right of a 
testator or intestate, or as a trustee, is also 
capable of enlargement. Thus a man who 
hath a term for years 3,8 executor, is capa- 
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t)le of a release in enlargement of his es- 
tate^ and a release to a husband sei ^ d or 
entitled in right. of his wife may operate,* 
whether made to him solely or to him and 
his wife jointly ; and when the grant by 
way of release is to him and his wife, the 
inheritance may pass to one or to both, 
agreeable to the intention of the parties (o)« 
And though a tenant for twenty years in 
possession, make a lease to B. for ten 
years, and B. enters, and he in the re- 
version release to the original lessee for 
years,' this will be a good release to en- 
large his estate. Between the releasor and 
releasee, there is a continuance of privity ; 
but as will be observed under the proper 
- division, there is not any privity between 
the under lessee, (the tenant for ten years) 
and the reversioner in fee (/?), while the 
estate for twenty years continues. A re- 
lease from the owner of the fee, to the 
under-lessee, during the term of twenty 
years, cannot operate to the enlargement 
of his estate, though it may operate as a 
grant to him, in the same manner as it 
might operate as a grant to any stranger. 

So if tenant in tail create a particular 
estate for life, the person who hath the re- 
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Viainder or reversion . in fee, cannot, en- 
large this estate for life, by. release, because 
there is not any privity between the estates 
of the releasor and releasee {q) . 

The privity is twofold : First, between 
the tenant for life, or in tail, and his tenant ; 

. secondly, . between tjbe tenant for life or 

, in t?til himself, and the person who hath 
the remainder or reversion in fee. 

That a release may operate, in enlargement 
of, estate, it must be either from the tenant 
jn tail to. his own lessee, or from the person 

. who hath the remainder or reversion in fee 
to the tejiant in tail. For it is the parti- 
cular property of this species of assur- 

. ance, that it should proceed from one who 
has an estate in reversion, or remainder, in 

l&vorof.aperson who h« a prior parti- 
cular estate. This is implied in the na- 
ture of the assurance,, and from its mode 
of, operation, to enlarge the estate of' a te-^ 

,, nant ; while a grant proceeding /rom a te- 
nant to the person who has the. next vesjt- 

, ed estate, in remainder or reversion,, does, 
instead . of enlarging ; the . interest of the 
grantee* cause the merger y surrender y or ex-^ 
tinguishment of the particular estate. 

A surrender or release of right to the 
remainder-man or reversioner, may enlarge 
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or accelerate his right to the possession, b^ 
rendering it more beneficial, though it can- 
not give any extension, in point of legal 
duration, to the estate of the grantee. 

Let a tenant for life accept a surren- 
der of a term of years, the tenant for life 
has still a mere life-estate. So, if A. h6 
tenant for life, with remainder ^to B. for 
his own life ; a surrender from A. to B. 
would leave B. in the condition of being 
tenant for his own life, so that his estate 
would determine on his death in the life-* 
time of A. ; while if A. had accepted a 
release from B., the estate of A. for his 
life, as it is larger than the estate he re-» 
ceives from B., would enable A. to hold 
for the lives of A. and ^,, because no mer-t 
ger would take place, since a subsequent 
estate cannot merge in a prior estate. ThiA 
is a sUigular and peculiar instance. So 
if A. and B. had joined in a grant to C< 
for their lives, there would be an utiion or 
consolidation of estates, without merger^ 
and C . would be entitled to hold for the 
several lives ; while under distinct grants 
from A. and B., the estate for the life of A* 
would merge in the estate for the life of B. 

The more obf ious case for exemplify- 
ing the doctrine, is, that if A., tenant for a 
thousand years, leases for nine hundsed 
and ninety-nine years, he still retains an es- 
tate for a thousand years ; he has a reversipn. 
The under-lease merely excludes him from 
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the possession. He is .capable of a sur- 
render, and after surrender of the nine 
hundred and ninety-nine years, he will 
have precisely the same estate as formerly 
—neither more nor less than the residua o^ 
the term of a thousand years {a). 

Again, if A. be tenant for twenty years^ 
with reversion to B. for ten years; or A. 
be tenant for ten years, with reversion to 
B. for twenty years, in either case, the 
estate of B. will not be enlarged or.ex-? 
tended by the purchase of the prior estate ; 
J)ut by the merger of the prior term, he will 
have the right of enjoyment for the period 
of that estate which belonged to him be- 
fore he purchased the first term. 

These cases apply only when B. has a re- 
version ; for when his interest is an interesst 
termini J to commence on the merger, sur-r 
render, or determination of the prior term ; 
then there are in effect two distinct periods 
for enjoyment, one independent of the other. 
The times of enjoyment are not concur-? 
rent. They do not fill the same space of 
time; and for that reason, B. by acquire 
ing the estate of A-, does in effect and in 
law, acquire a distinct interest, which will 
confer on him the right of enjoyment for 
the period which is to elapse in the inter- 
val, before the commencement of the in- 
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terest which was in B., before he acquir-f 
ed the estate of A. 

Lord Coke (r), indeed, observes, *^ If a 
*^ man make a lease for ten years, the re^ 
** mainder for twenty years, he in remain-^ 
" der releaseth all his right to the lessee^ 
*' he shall have an estate for thirty years." 

The alledged reason is, *^ one chattel can- 
" not drown another, and years cannot be 
*^' consumed in years (*)/' The reason as ap- 
plied to merger is not correct. If the point 
be law, it turns on the circumstance that 
the remainder is added by the grant of its 
owner to the prior estate: thus making a 
distinction on the one hand between a 
release by the remainder-man to the prior 
tenant, and on the other hand, a surrender 
from the prior tenant to the owner of the 
remainder. 

It is also to be noted, that the mere 
circumstance that the grantor has a prior 
estate, is not any impediment to the right 
of his making a release, in respect of an- 
pthfer estate held in reversion or remain-: 
der, expectant on the estate of the grantee. 
Let it also be remembered, that the doc- 
trine of releases in enlarjjement of estates, 
depending as it does entirely on privity, 
necessarily requires that the release should 
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proceed from the person who hath the re-i 
.mainder or reversion, tQ^ or in favor of, the 
person who • hath . a particular estate ; for 
every assurance proceeding from the 
owner of a particular estate, must be; either 
an under least or a: surrender, or when there 
is an intermediate estate^ an assignment. . 

But when the conveyance is made by 
lease and release, the parties, change 
their relative characters : the lease, though 
made by a particular tenant, creates a pri- 
vity between him and the liessee, and such 
lessee becomes capable of a release in en- 
largement of his particular estate, . created 
by the lease, without any objection arising 
from his having the remainder, or reversion 
under a more remote estate; 



Caseii if immediate Privity. 

The cases of immediate privity are be- 
tween a lessor and his lessee ; a tenant for 
years or for life, and the- person who has 
the immediate reversion, or remainder in 
fee, for life, ,or in tail ; between a copyholder 
and. the lord ; between a cestui ^ que trust zx\^ 
his trustee ; a tenant, by statute or. elegit, 
and the person who has the reversion or 
estate of the debtor. . And in all cases, the. 
assignee oi the particular tenant may. be con-»> 
sidered as standing in his place ; and the as-- 
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signee of the reversioner or reitiainder-maitf 
may be considered as standing in his place. 
The examples which have been adduced 
tinder former divisions, sufficiently illus- 
tmte this part of the subject. 

There is abundant authority^ as will ap«- 
pear in former parts of this chapter, to 
prove, that an estate is capable of enlarge- 
ment, although that estate does not con- 
fer a right to the immediate possession. It is 
evident that the word possession^ as it occurs 
in different writers, is to be referred to an 
mctualy or vested estate, whether in posses-^ 
sion, reversion, or remainder; not to an estate 
necessarily attended with actual possession, 
or the right to the immediate enjoyment of 
the possession. • 



Cases of Privity, notwithstanding a Mesne 

Estate. 

. When there are three estates, as to A. 
for life or for years, remainder to B. for 
life or in tail, reversion to C, in this case^ 
B« may,r by release, enlarge the estate of A. 
and C. may enlarge the estate of B. To 
this extent the law is clear, for the estates 
of the releasor and releasee are imme« 
aiate; for the remainder^man is immediate 
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tenant. to the reversioner. The same con- 
nection would exist between the tenant in 
fee, and the remainder-man for life, even 
though the fee had been granted by Way of 
remainder, instead of being retained as a 
reversion : and for that reason a release 
from the owner of the remainder in fee to 
the owner of the estate for life, would 
be good. 

It is agreed, that as between a particu^ 
lar tenant and a reversioner ^ it is not neces- 
sary that the estate to be enlarged, and the 
estate of the person who releases, should be 
immediately expectant : therefore, if a man 
make a lease for years, the remainder for 
life^ a release by the lessor to the lessee 
for years, will, notwithstanding the inter- 
posed estate jfbr life, be good ; for the lessee 
for years hath both privity and estate («). 

Whether (t) a person who has a remain- 
der in fee, can under these circumstances, 
enlarge the first particular estate, while the 
mesne estate continues, is-a point as to which 
the books are involved in much confusion. 

According to Sheppard's Touchstone {u), 
*^ If there be tenant for life, remainder in 
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^/ tail^ remainder in fee, and be in remaith* 
^^ der release to tenant for life, this will 
" not increase his estate/' 

The only objection against the release, 
must be the interposed estate-tail ; and 
perhaps, Sheppard merely intended to ex- 
press that which is correct in point of 
law ; namely^ that the estate of the te- 
nant for life would not, by force of the 
release, be enlarged, so as to merge or ex- 
tinguish the estate for life, and exclude 
the mesne estate- 
Considered in any other sense, Sheppard 
is not consistent with himself ; for in an- 
other page (i?), he admits that if A. be te- 
nant for life, remainder to B. in tail, re- 
mainder to C. for life ; remainder to A. in 
fee, and A. die, and his heir release to B«, 
being in possession, this is a good release, 
and gives the fee-simple : and the case of 
Francis v. Pack («?), was attended with these 
circumstances, and received a decision in 
favour of the release. In this, as well as 
in the former instance, the release proceed* 
ed from a person who had a remainder in 
fee, and there was an intermediate estate, 
and the interposed estate of freehold did 
not prevail as an impediment to the va- 
lidity of the release; and in another passage 
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in £ Rolfs Abridgment {x), it is said to be 
admitted by Finchdm (y), that if there • 
be a lease for life, remainder for . life, re- 
mainder in fee ; he who has the remain- 
der in fee, may enlarge the estate of the 
lessee ; and yiet it must be remembered^ \ 
he had the first estate for life. The posi- 
tion in Sheppardy therefore, seems to have 
been inserted, either without suflBcient- 
authority, or under the impression which 
i» stated. 

On principle, and also on authority, it ^ 
seems that a grant from a remainder-man, ^ 
as well as a reversioner, may operate by 
Way of release in favor of a particular 
tenant, notwithstanding a mesne or inter«-^ 
posed estate {z). So when there is tenant! for 
life, remainder in tail, remainder in fee,, 
and' he in remainder in fee releases to- 
the tenant in tail, this will clearly increase, . 
or make an accession to his estate, being ^ 
a case of immediate privity.' and it is 
admitted by all the books, and even by 
Sheppard in his Touchstone y (a) that if the fee 
be held by way of reversion, instead of re*-- 



(x) p. 400. pi. 3. 
{y) 44 Assize, 35* 
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(«) Shep. Touch. 326. 
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mainder, the owner of the fee may enlarge 
the estate of the first tenant, notwithstand-^ 
ing the mesne estate « 

• Sometimes, however, the effect of A re- 
lease to a tenant for life, hy a remainder-* 
man or reversioner, will be to exclude a 
mesne remainder. 

This happens, when the mesne inters 
Mst is a contingent remainder of freehold - 
In this instance, by the enlargement 
of the particular estate by the grant to 
the tenant of the reversion or remain- 
der, the contingent remainder will be de- 
prived of the support of the particular es- 
tate, on which it depended for effect, and 
will, for that reason, be destroyed. 

But if there had been any other particu-* 
lar estate by which the contingent remain- 
der was supported, and which either pre- 
ceded the estate of the releasee, or which 
Was interposed, and prevented the merger : 
in either case, the remainder would be pre- 
' Served, at least during such particular es- 
tate. But the particular estate and the con- 
tingent remainder must bear to each other 
the characters and relation of a particular 
estate and remainder. Thus if A. be te- 
nant for life, with reversion in fee to B., and 
B. grants to C. for life, leith remainder ivk 
contingency to D. for life or in tail, with re- 
mainder to E. in fee, or retains the rever- 
sion ; the enlargement of the estate of B., 
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swrhilethe remainder of C . is in contingency, 
^ould destroy the contingent remainder, 
notwithstanding the continuance of A.^ 
estate. 

On the other hand, if A. be tenant for 
life, remainder to B. for life, remainder to 
C, either for life, or in tail, in contingency, 
with remainder or reversion in fee to D*, 
the enlargement of the estate of A. or of B. 
by release, would not destroy the contin^ 
gent remainder, while it retained the sup- 
port of the estate of A. or of B. as a dis<» 
tinct and subsisting estate* 

But let it not be forgotten, that by the 
union, or merger, or surrender of one par-* 
ticular estate, the union, the surrender, or 
merger, of another estate, and the conse* 
quent destruction of a contingent remain-^ 
der may be effected. 

These instances of the destruction of 
{contingent remainders, must be confined to 
legal* interests. Contingent remainders of 
trust or equitable interests, do not admit of 
destruction by the merger or .enlargement 
of the particular estate* 

It remains to be noticed, that in Francis 
V. Pack{b)y already cited, as the case of 
A. tenant for life, with remainder to B. in 
tail, with remainder to A. in fee ; it was 

(J) 2 RoU'f Abr. 400. pi. 7. 
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held, that by release, A. might transfer hiai 
remainder injee to B., who was the remain- 
der-man in tail, but that he could not 
transfer his estate for life to B. This con- 
tdusion is right, as applicable to the techni- 
cal doctrine of releases^. . At this day it is 
highly probable and almost certain, that 
the release would be construed as a surren* 
derofthe estate for life, as well as a grant 
by way of. release of the remainder in fee. 
In one case A. . was tenant for life, with 
remainder toB. in fee, and A. leased to C. for 
years: it is obvious, B. could not have rdeas-^ 
ed to C.jfor want of privity while he remain- 
ed the tenant of A. And yet arelease from A* 
and B. jointly to C, was held to operate to 
enlarge the estate of C. into a fee. The 
only ground on which this release could be 
supported as such, is, that it had effect first as 
a release from A. to C. and afterwards as a 
release from B. to C. ; so that it first passed 
in construction of law, the estate for life, 
and then enlarged the estate for. life into 
a fee-simple. 



Gases of Privity y because a derivative Estate 
is discharged from its original Privity . . 

It has frequently been stated, and will be 
more fully shewn, that a derivative estate 
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cannot be enlarged by a release to the under'^ 
^ hssee, while the estate of the lessor, who 
granted the. estate o£ the under-tenant, shall 
becontinuing. When that estate* shall . be 
determined, asit may be by merger, surren^ 
der, &c. without defeating the estateof the 

.under-tenant ; (for the rule of cessante statu 
primztivo cessat derivafivuSy admits of these 
exceptions :) then it should seem from prin- 
ciple, that there will arise a connection 
between the under-tenant ^ : and the pereon 
who has the next vested estate, so that the 

. j:elation of lord and .tenant will exist between 
them^ for the purposes of waste, surrender, 
and merger, and of consequence, to enable 
the person who was an under-tenant,: and 
who is now discharged from that relation, to 
become a releasee in enlargement of his 
estate. This point will be more fully dis-^ 

pussed under aismbsequent division. 

« 

Of want of Privity. 

1. Because there is mere Privity of Tenure 
for the sake of Remedy, and not of Estate. 

" It is not sufficient that there should be 
' merely privity of person or connection by 
way of remedy, with* the reversioner or re- 
mainder-man. There must be privity of 
continuing estate between the releasor and 
releasee. This is evident, from the case of 
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tenant by the curtesy, who has aliened bis 
estate. Though he remains, for some pur*^ 
poses, tenant to the reversioner, as for in-» 
stance, to be liable to an action of waste, 
yet as the primty ef estate has ceased, he is 
no longer capable of >this release* 

The like observation is applicable to a 
tenant for years^^ who has been ousted from 
his term, or of a tenant for life, who has 
been disseised of his estate for life, by a per-* 
son who enters claiming that estate, with* 
out disseising the owner of the reversion or 
remainder. Such termor, for years, (Mr life,i 
having a right of entry only, is very tenant^ 
and capable of a release of rent or services (c)« 

But for the want of privity in tenure, and 
also of estate, this species of release can- 
not be made to a quondam tenant for life» 
or tenant in tail, after the reversion or re-^ 
mainder has been divested or discontinued 
by a tortious alienation, and while the re- 
version or remainder continues a merc^ 
right of entry or of action. 

Also, after a disseisin of a tenant for life, 
merely claiming his estate, the reversioner 
or remainder-man cannot release by way 
of enlargement to the disseisee. He may 
rejiease the servi<;es to him in extinguish^ 
ment of these services ; or he may grant to 



(c) Litt. 454, 456,456, 457, 458, 465. 



ON LEASE AND RELEASE* 3t| 

Jiim, as to any other stranger, the remainder 
or reversion, admitting it to be, as it is 
understood to be, a subsisting estate. 

Also, after an assignment by a tenant fof 
years, or for life, the original tenant for 
life, may, by virtue of some express cove^ 
nant, or until acceptance of the assignee as 
tenant, remain liable to rent, covenants, &c, 
&c, and yet he will be incapable of a release 
by enlargement. This impediment arises 
from the want of estate. 

The releasor must also haye an estate in 
remainder or reversion, expectant on the 
Mtate of the releiisee. Acts proceeding from 
a particular tenant (rf), for the benefit of a 
person, who has an estate in remainder or 
reversion, enure in a different lnode from 
this species of assurance. They liiay, acir 
cording to circumstances, be grants, assign-^ 
ments,. or surrenders, but they cannot have 
f fficp.cy as releases, 



f. Of the Want of Priviij/y because the Estate 

is assigned. 

• 

Respecting the capacity of assignees, it 
will be proper to observe, that after a par- 
ticular tenant has assigned all his estate, 
he no longer has an interest which admits of 
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enlargement;. The release must be to the 
, assignee, or it will be ineffectual. The 
' same doctrine also applies to the rever<» 
sioner ; for if the reversioner part with all 
his estate, his assignee is alone competent to 
make an available release. This privity of 
. estate must continue, till the release is 
made: therefore,, if tenant for life, or in 
tail, assign all his estate, he is qo longer 
capable of a release. To be effectual, the 
release must be made to the assignee (e). 
But when the tenant for life, or in tail, 
creates a particular estate, and retains a re- 
version, then the privity still continues be- 
tween him and the person in remainder or 
. reversion ; and for that reason, the tenant 
. for iife,^ or in tail, may still be a releasee. 
And wherever a release would be good, 
as from the donor, if he remained the 
Qvner ; it will be good if made by his 
heirs Qr assigns, while they continue owners; 
and as to his assigns, whether they have the 
whole or only part of the estate. 

So, whenever a release woi^ld have \\een 
good to a lessee or donee, before assign- 
ment, it will, after assignment, be good to 
his assignee. But it is observable that no 
one can be the assignee of the lessee or 
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donee, unless he hath all the estate ; for if 
any reversion remain in the lessee or donee, 
there is not any assignee, and consequently 
the privity remains between the lessor and 
lessee, donor and donee, &c. 
" That an alienation {/) may deprive a te- 
nant of his capacity to receive a release, he 
must have parted with all his estate. As 
often as he creates a derivative interest, 
and retains a reversion, he has, in point of 
law, hia former estate, subject only to the 
estate of the under-lessee, and this deriva- 
tive interest is not any impediment to his 
acceptance of a release. 

The tenancy between him and the rever- 
sioner or remainder-man, still continues, 
and at the same time a new tenancy is creat- 
ed between the owner of the particular es- 
tate, and those who derive an interest out 
of bis estate ; and the last lessor (being the 
particular tenant) may release to his own 
tenant, by way of enlargement, or may ac- 
cept a release by way of enlargement from 
the person who has a reversion or remainder 
expectant on his own estate. 
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3. Of Want of Privity ^ because there is not 
any Eitate, but merely a Right or Interest. 

It is also necessary^ as may be inferred 
from former observations^ that the releasor 
should have a vested estate. A mere right 
or title of entry, or a contingent remainr 
der, or an interest by executory devise, or 
an interesse termini^ does not confer the right 
of granting an estate. Such an interest, when 
the person is ascertained, may be released 
by way of extinguishment of the right of 
interest ; but a release by the owner of such 
interest, cannot have effect in the mode, in 
which the release in enlargement of estate 
must operate ; that is, by transferring an 
actual estate. 

It follows, that this assurance is not pro- 
per for persons having mere rights of en* 
tiy or of action. That a release in enlarge- 
ment of estate may be good, it must pro- 
ceed from a person who has a seisin, to, or 
in favor of his orvn tenant, or of a person 
connected with him in privity of estate,, 
consequently of a person who has a vested 
interest. 

Therefore, if A. be tenant for life,, re- 
mainder to B. for life, remainder to C. in 
fee, and A. be disseised, this in ordinary 
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* cases> is a disseisin of those in remainder ^ 
and while the disseisin continues, no release 
of estate, to operate by way^ of enlargement, 
can be made with effect by B, to A., or by 
C. to either of them. 

The utmost effect which a release between 
these parties caii have, is to extinguish a 
reserved rent, or service, as already no^ 
ticed. 

So, if the disseisor make a lease for life, a 
release from the disseisee to the lessee for 
life, will not operate by enlargement ; for no^ 
estate remains in the disseisee. The proper 
assurance between these parties is a confir- 
mation (g) of title ; and the release, it is as-^ 
sumed, may operate as suqh confirmation. 

The observations which shew the differ- 
ence between' the union in one and the 
same person, of two terms of years, as dis- 
tinguished from the union of a term, and 
an interesse termini^ should be considered as 
relevant to this head* 

And though it be true, that no interest,^ 
unless it confer a vested estate, can be en-^ 
larged by release ; and that an interesse ter^ 
mini, or a contingent remainder, or an in- 
terest, by way of executory devise, or 
springing or future use, cannot be enlarged 
by release, while the .interest continues in 
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an executory state ; yet the moment the in* 
tereat becomes vested, and confers an e&tate> 
the estate conferred by this interest wiU bte 
capable of enlargement by release. 
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4. Of the Wmt of Privity, bemuse the Estate 
- is derived out of- a mesne subsistifiig Estate. 

: From former observations it may be col* 
lectedt that the creation of a derivative inter* 
«sti by the particular tenant, will not dis*- 
qualify that tenant to receive a release ; and 
that the creatipn of a particular estate by a 
i^versioner or a remainder-man, will no)^ 
incapaicitate him, to enlarge the estate of the 
tenant in the original lease, or under the 
original particular estate. Qn the other 
hand, the reversioner or lemainder-mao, 
cannot by release, enlarge a particular es-» 
tate, created out of another particular estate^ 
as in the instance of a lessee who makes an 
vnder-lease (^) . The estate of the under-* 
l^see cannot be enlarged, at least while the 
particular estate shall be subsisting and in,-^ 
t€^p€3ed ; for the priyity during that period 
wiil )se betwe^i the lessee in the under- 
leaser, aind his lessors and not between the 
under4essee and the person who hath the 
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reversion or remainder, expectant oh that 
interest, which or^inaliy was the particular 
estate. 

Hence the observation of Lord Coke, 
that if A. make a lease to B* for life, and, 
B* maketh a lease for years, and after, A., 
releaseth to the lessee fQr years, and his 
heirs^ this release is void to enlarge the 
estate ; because there is no privity betweei> 
A. and the lessee for years. 

And again, if a man make a lease for 
twenty years, and the lessee make a lease 
for ten years, if the first lessor doth release 
to the second lessee, viz. the lessee for ten 
years, and his heirs, this release is void^ 
for the cause aforesaid. For the same cause^ 
if the donee in tail make a lease for his 
own life, and the donor release to the lessee 
and his heirs, this release is void to enlarge 
the estate. 

In Sheppard^s Touchstone 233, the same 
point is applied to a release to the donee, 
after he hath made a lease for his own life ; 
but with reference to the law as now set- 
tled, the latter point must be considered 
as untenable* It was in all probability 
grounded on the doctriiie oi Littleton (i) now 
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exploded, that a grant by a tenant in tail 
of all his estate^ was a grant only for his 
life. 

A change of circumstances by merger, 
surrender, or forfeiture, in that estate which 
originally was the particular estate, may, it 
is appFehended, place the under-lessee in 
a situation to receive a release from the 
owner of the original reversion or remain-^ 
der ; but although there be no privity be- 
tween an under-*lessee, and the owner of the 
reversion or remainder expectant on the es- 
tate of the lessor of such under-lessee ; yet 
if the reversioner or remainder-man makes 
a lease for life, or gift in tail, the lessee un- 
der such lease, or the donee under such 
gift, becomes the owner of the immediate 
reversion, and will be in a situation to en- 
large the estate of the tenant of the origi- 
nal particular estate. Thus there will be 
an increase of interest in that relative con- 
nection of the tenants, which creates the 
necessary privities, and the following con- 
sequences will result: If A. lease to B. for 
life, and he under-leases to C. — B. may re-s^ 
lease to C, his own tenant, or A, may re-* 
lease to B., since B. is his tenant ; but a 
release from A. to C, while tenant'to B., 
will not be available. Again, suppose A. to 
leg^ to B., q,nd afterwards to lease to Q, 
for life, or to make a gift to him in tail, 
A. may release tP B. or to C., for each of 
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^bem is his tenant ; and C • as well as A. 
may release to B., for B. is immediate te* 
nant to A. while C . is tenant to him under 
a remote interest. The most obvious case 
for enlargement, is a release from a lessor 
to his own lessee : and a bargain and sale, or 
lease for a year is adapted to these circum* 
stances; for the lease for a year creates a par*- 
ttcular estate, leaving an immediate rever- 
sion in the lessor. ; and by the release, that 
reversion is granted to the lessee, in enlarge- 
ment of his estate, taken under the lease» 
or bargain and sale ; and, as has already 
heen shewn, the object of the lease for a 
year, with a view to its practical utility, 
is generally to create an estate which may 
be jenlarged by release ; and in many casfes, 
as when the purchaser is already the owner 
pf a particular estate, under an old term 
of years, to have certain and more mo- 
dern evidence, by the creation of a new 
term, that there is an estate which may be 
a proper foundation for the release. 

But when the owner of a particular es- 
tate creates an under-lease, either for years 
or for life, the privity of estate is between 
him and his tenant. The estate of his tenant 
may be enlarged by a release from him, 
but it cannot be enlarged by a release from 
the owner of the original reversion or re- 
mainder, while he has an estate expectant 
on the interest of that person by whQm 
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this under-lease was made ; but as has al*» 
ready been observed ^ if A. be tenant fox 
life, with remainder to B* in fee, and A. 
create an estate for years, or derivative 
estate for life to C, by way of under-lease, 
A. is still capable of a release from B. for 
the privity of estate still continues between 
them. 

This privity also may be changed from 
A* to C, so that C. may be capable of a 
release; and therefore, if the estate of C. 
be enlarged by release from A., the estate 
of C. may afterwards be enlarged by a re^ 
lease fromB., for C. becomes the tenant of 
B., in consequence of receiving the estate 
of A. It was in this mode that a release 
was supported from A. and B. in fiivor of 
C, when A. was tenant for life, remainder 
to B. in fee, and A. granted to C. for years, 
and afterwards A. and B. joined in a release 
toC. {k): for this release operated first as 
the release of the tenant for life to his own 
tenant ; and secondly, as a release from the 
remain der-man or reversioner, to the under- 
lessee, thus become immediate tenant to 
the reversioner or remainder-man by the 
purchase of the estate of A. and the con- 
sequent merger, or rather consolidation 
of his own estate for years. By this opera- 
tion, the privity between A. andC. ceased, 

*^ ■ ' I " ■ " I ■ " * ' » ■ ■—— «— ■— ^^— — — — ^^»i^——t— — ^ 

(k) Shep^Tourh. 82d* 
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and in an lAstant a new privity was createil 
between C . and B . , now bearing to each other 
the relation of lord and tenant, or tenant 
and reversioner or remainder-man. Let it be 
called to mind, that though the estate of A. 
lAay be merged or forfeited, so ate to be ex- 
tinguished in the estate of B.> such mer* 
ger, surrender, or extinguishment, will not 
give any right to B. to receive the r4nt 
from C-, or take advantage of the cove^ 
nantte orconditi6ns annexed to the estate 
6fG(/). 

" This has been said to be for want of 
privity : a better reason perhaps is, it is 
for want of a right to the identical rever-* 
Sion J - for thiis right and the other benefits 
were annexed to a reversion which is ck-* 
tinguished. May not C .{m) surrender to B.? 
It should seem he may ; and if he may 
surrender, there is not any well founded 
reason against his capacity of receiving a 
release from B., in enlargement of his es-^ 
tate- In short, the case in Sheppard'i 
Touchstone f does in effect decide. that there 
is a privity sufficient to support a release^ 
And at the common law, the grant of B. 
after the merger, surrender, or extinguish7 
ment of the estate of A., would not, it is 
apprehended, have been good, without the 
attornment of C . 



<w-^ 



(I) Webb v^ RttsselU 3 Term Rep. 393* QB1« 
(m) After At*s estate is merged. 
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While theestaJ;eof A. continued » and atr 
tomment was necessary, he was the proper 
person to att6rn to the grant of B. ; but 
when A- no longer retained the estate, 
the principles of tenure required that 
there should be the attornment of C. If 
this were so, there would be privity of 
estate between B.& C; at least for some pur<* 
poses, although there was the want of privity 
of contract. Therefore, though no authority 
for the point may be founds there seem9 
good reason to suppose, that a release from 
B. to C, would be good after the impedi- 
ment arising from the estate of A- was re-r 
moved : and indeed the case in Sheppard^s 
Touchstone seems a sufficient authority for 
this purpose. 

The observations respecting rents, cove- 
nants, &c. must be understood of the coi^r 
mon law. By a statute, remedy is given in 
certain cases, viz. statute 14 Qeo. 2. c. 28. 
for rents against under-lessees, notwithstand- 
ing a surrender, and the acceptance of a 

new estate, for the purpose of renewing their 
leases. 



4. Of the Want of Privitjf^ because the Estate 

is determined. 

4thii/, For the sake of illustration of th& 
general priixciplea which govern this doc- 
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trine, and to preserve the order of arrange- 
ment, it may be observed, that the posses- 
sion which a person formerly tenant for years 
has by sufferance^ and who is, without much 
attention to technical accuracy, denominated 
a tenant by sufferance, cannot be enlarged 
by a release. The reason is obvious : he has 
a mere naked possession ; and no estate; no 
privity. So afteir the determination of the 
interest of any other particular tenant, such 
quondam tenant has not any estate capable 
of enlargement. 



Concluding Observations. 

Whenever any difficulty arises in giving 
effect to an instrument as a release, for wan|; 
of privity of estate, or for want of any 
prior estate, it will be proper to consider 
whether the instrument intended as a re- 
lease, may not operate in some other mode^ 
viz. as a surrender, appointment, grant, or 
covenant to stand seized, a confirmation, or 
a release of right. Whenever circumstances 
will admit pf its operating in either of these 
modes, the decisions of modern times ; in- 
deed the general rules of construction, and 

the principles of law ; Justify the expecta- 
tion that the operation of the instrument 
may be supported, in either of those modes, 
whiph ever will give effe(5t to the general 
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<>r immediate object of the parties, to 
change the title from the intended releasor 
to the intended releasee* 

The complex doctrine involved in the 
learning on releases, strongly enforces th^ 
prudence of adhering to the practice of 
making a lease for a year, as the foundation 
for a release, instead of relying, as is som6^ 
times done, from motives of oeconomy on a 
release to the assignee of a mortgage 
term, or some ancient estate, long since 
created ; so that the release could ope^ 
rate in that mode only, under the common 
lav learning, applicable to releases, with* 
out the aid of those more simple rules, to 
which a lease and release, as parts of the 
same assurance, owe their origin and intro- 
duction into practice. 

In practice, it should never be forgoiten, 
that one of the great advantages of a 
lease for a year, as part of the same as-^ 
surance with a release, is that the lease for 
a year, enables the releasee to give from his 
own title deeds, certain evidence that he 
had, at the date of the release, an estate 
capable of enlargement by release* 
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Of the Form of th^ I^etue for a Year^ 

In order to a review of the form of the 
lease, it will be in course to considert 

1st, The date. 

2dly , Who are the proper parties. 

3dly, The consideration on which the 
^ase must be grounded^ 

4thiy, Who may be the grantor. 

5thly, The formal words of grant, 
. 6thly, Who may be the grantee. 
, 7thly, Of what parcels there may be a- 
bargain and sale, and the cautions to whicH 
attention must be paid in describing the 
parcels. 

Sthly, The habendum. 

9thly, The reservation of rent. 

lOthly, The declaratory clause ; shewing 
the intention with which this assurance is 
xoade* 



1. Of the Date. 

Tthe leafie for a year is generally dated on 
thei day next befoi'e the day of the date 
of the release. / It is ordinarily also^ 
executed by each person, grantor in the 
lease, before the execution by that per-- 
son of the indenture of release ground- 
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ed on the lease. This is the correct prac* 
tice^ and should be observed^ as closely a» 
circumstances will admit* 

The material point is^ that the lease for 
a year should give a vested estate, capable 
of enl^gement, and be subsisting at least in 
legal intendment as a vested estate, prior to 
the execution of the deed of release. This is 
evident from all the prelim inary observations, 
in which the nature and objects of this- 
assurance have been considered. 

Of course, no objection can arise from 
the circumstance that the lease for a year 
IS dated at a more distant period than one 
day prior to the date of the release. 

Sometimes, indeed, even in modem 
practice, there is an interval, in point of 
date, of a day between the day of the date 
of the lease, and the day of the date of 
the release, instead of having the lease and 
release dated on successive days. Thiy 
happens from the caution of not dating 
the deed of leaSe or release on a Sunday. 
But a deed dated or even executed on a 
Sunday, is binding, and free from all well 
founded objection. The statute for the 
better observance of the Lord's day(/)> 
applies to process and proceedings of the. 

'(/)2d'Chsnrle»2d,Ch.7. 
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courts^ and dealings in the course of trad€, 
and not to the private transactions of indi- 
viduals^ as between themselves by way of 
tonveyance ; without the interposition of 
the courts {my, as is the case with fines and 
recoveries ; transactions which are invali- 
dated by the rules of the common law^ 
when they appear to have taken place on a 
Sunday^ which is considered as a dies non 
juridicus («). 

Sometimes also the lease and release are» 
from inadvertence, dated on the same day ; 
and it has been decided, that the assurance 
is good, by giving priority to the lease for 
a year (o). 

Supposing it should appear in evidence 
that the lease and release were both exe- 
cuted on the same day, but the release 
was executed before the lease for a yea : it 
is highly probable, that even under these 
cii'cumstances, the court would support a 
title derived under these instruments. The 
lease and release are paii;s of the same assur- 
ance ; and the court might well decide, 
that the execution of the several instru-^ 
ments was to be considered as one entire 



(m) Dniry y. Defontaine^ 1 Taunt, 131. 
(ji) Wing:ate Maxims, No. 
(o) Freeman, 251. 

Tayibrv/ Horde, 1 Burr. 106, 107^ 
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transaction^ and that the law g^ve priority, 
in its construction^ to the execution of the 
lease for a year {p}. 

Many authorities may be found vhich 
afford a principle for such arrangement» 
Thus a lease, release, fine, and recovery, 
or a fine and declaration of uses, operating 
by way of epp^infmwt^ are parts of the 
aame assurance (^)* In considering their 
effect, no regard is had to the priority of date 
of one instrument before the other. So a lease 
^nd release, considered separately, would 
operate simply as a rightful conveyance, 
yet X^en in connection with a subsequent 
fine, forming part of the same assurance^ 
|uid levied in pursuance of a covenant or 
agreement in the releases will operate by 
discont^uance (r). 

In some cases there may be a mistake 
in dating the lease and release, by giving 
priority of date to the relea^, instead oi 
the lease. Under these circumstances, the 
recital, in the release, of the lease, would in 
all probability be a foundation for averring 
the prior delivery of the lea&e for a year ; 



<— ii^^i— — »■ I —— i— «^nn^ 



*^f P) Cromwell's Case, 2 Rep. 74, h.TS. 
iq) Ferrers v. Fermer, Cro. Jac. 643« 
Selwyn v. Sclwyn, 2 Bur. 1131. 
Herring v. Brown, 2 Show. 185, 
(r) Doe on the demis&pf Odiame y. Whitehctd, 2 Qqxn 70& 
as contrasted with Seymour's case» 10 Rep. 96» 
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^iiiS making it a good and sufficient groundy 
work for the Release, or the recital would 
be evidence of a separate, distinct, and anter 
cedent release [s) ; and the rule of law ad- 
mits, thd^t a party may plead a deed, as 
dated on one day, and first delivered on 
another , day (/). 

For the date of a deed is not conclusive : 
on the contrary, the time of actual execu*- 
tion may be shewn either by the person 
who adduces the deed, or the person who 
resists or questions its operation* Thus in 
Lord Say and Sele^s case {u) the time of the 
execution of a deed, declaring the uses of 
a fine, was shewn, with a view to impeach 
the validity of a recovery. The recovery, 
liowever, was supported by a fine, levied 
after the recovery was suffered, so as to have 
relation to a time antecedent to the re- 
covery* Also the time of the execution of 
a lea,se may be shewn (w) to prove that the 
lease was delivered after the day of the 



. (*) Wightwick's Exch. Rep. 
(I) House V. LaxtoD, Cro. Eliz. 890,. . • 
Stone V. Bale, 3 Lev. 348* 
Comya's Digest, Facts, B. 3. 

Doe V. Day, 10 East. 427. in which the date expressed 
ia^the deed, waa referred to fWr the- purpose of constmctTon, 
though it was dehvered on a subsequent day. 
. (tt) 10 Mod. 40. 
(w) East's Rep. 427* 

4 
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date, so as to be a lease of a present inter-^ 
est, and not a reversionary lease. Also the 
time of the execution of a deed may be 
shewn, to make out the fact, that the free- 
hold vras not granted in Juturo, as the 
deed imports ; but that the first delivery 
of the deed was after the time expressed 
for the commencement of the estate, so 
that the freehold passed immediately from 
the delivery of the deed* 

Indeed, in Parker v. Keate (r), " North 
^^ said, that when things are done in the 
*^ same instant, they would transpose them 
**,and suppose a precedency; it being to 
'^ support common assurances : and he also 
" said, he had known it ruled several 
^' times, that a lease and release in the 
** same deed, was a good conveyance, for 
*' priority should be supposed.'^ 

Language to the same effect will be found 
in CromwelPs case (a?). 

€ff the Parties to the Lease Jor a Year. • 

gdly. All persons who are to convey any 
estate, and could not convey that estate 
at the common law without liveiy of 
seisin, n^ist necessarily be lessors or gran-* 
tors in the lease. This instance may be 

(v) Freanan, 250. 
(w) 2 Rep. 74, 75. 
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« 

understood, as that alone in which there 
is any absolute occasion for a lease for a 
year from conveyinjg parties, since under 
any other circumstance, the intended con- 
veyance .may operate as a grant. 

It is equally necessary that the person 
or persons to whom the release is to be 
made, should be the lessees in that part of 
the assurance now under consideration. 

The very foundation of the release is 
the lease ; and as it has been already ob- 
served, the lease is u«ed merely to super- 
sede the necessity of livery of seisin, in 
short, to create an estate, capable of en- 
largement, instead of passing the freehold 
immediately by livery of seisin. 

In strictness, therefore, the omission ia 
the lease of those persons, who might trans- 
fer their estate by grant, withou^t livery of 
seisin, is not so material as to raise an ob- 
jection to a title ; for the release may 
operate as a grant, though it cannot be 
jsfFectual as a release; and it may as to some 
persons, operate as a release, and ^.s to others 
as a grant. And it should seem that in 
all conveyances by persons who are mere- 
ly cestuis que trust, the lease for a year is 
not essentially necessary as part of their 
assurance, since at the common law, they 
could not have conveyed by livery of 
seisin ; and since also any instrument which 
expresses an intention to transfer the 

B B 2 
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beneficial ownership from one person to 
another, is effective in a court of equity {x}^ 
But from caution^ it is the uniform prtfc^ 
tice of conveyancers to make the cettuis quM 
trusty and all persons who are to join im 
the release as conveying parties, lessors in 
the lease. And by a gentleman > whose ex^ 
l^erience entitles his opinion to the utmost 
respect, a doubt has been expressed whether 
a conveyance can be made, by a cestui que 
trusty without a lease and release, if under 
similar circumstances, a lease and release 
^♦^ould be requisite to convey the l^al 
estate. This doubt is evidently founded 
on a rule to be foiind in the Reports, that 
equitable estates are to be conveyed in the 
same manner, &c. as legal estates. The 
rule, however, can never be reasonably 
carried to the extent of requiring a feoff* 
ment, a lease and release, or inrolment as 
part of a bargain and sale. Courts of equity 
look to the substance, rather than the form: 
and the intention to convey, clearly mani<4 
fested by the language of the deed, is tl» 
substance, while the mode of conveyance is 
merelyybnw. Courts of law relax as mucb 
as possible from the strict rules which require 

i^) Ffancis's XIaxiiiM, 53. ** Equity regards Botihe *m^ 
^ cumstaQce, but the substance of the aotJ' 
Brjr4{ge» v. Brydges^ 3 Ves^jun. 120. 
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particular forms to be observed. On an equi- 
table interest, the deed operates as a con- 
veyance of a different nature. It is merely 
on account of principles of tenure, and to 
comply with the established rules of law 
depending on reasons which no longer exist, 
that livery is essential to a feoffment, that a 
bargain and sale shall be enrolled ; and that 
the freehold in possession of lands shall 
not pas^ merely by a grant, without first cre- 
ating a particular estate to be enlarged by 
the grant. Trust estates are not within 
the influence of these rules, nor do they 
in any view, governed by principle, require 
the application of these , rules. And it 
fieems to be carrying the analogy too far, 
to require that the identical mode of as^ 
surance, proper for passing a legal estate 
in lands, should be observed in passing 
the equitable interest in the lands. Be- 
fi^ides, when the court is in the habit every 
day of deciding that an irregular and in- 
formal instrument, even a mere contract 
for sale, will change the equity from one 
person to another, so as to convert the 
owner of the legal estate, into a trustee for 
a person who by these means becomes bene- 
ficially interested ; it is too much to con- 
clude that the court would deny to a formal 
instrument of grant, the operation of chang- 
ing the equitable interest of on^ person, 

from him into another person, according to 
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the intention expressed in the instrument ? 
And whoever traces the decisions of courts 
of equity, it is apprehended, will find suffi- 
cient reason to be satisfied that the equita- 
ble estate may be changed from one person 
to another by mere grants without those 
ceremonies of livery, inrolment, a lease to 
precede a release, which are founded on 
principles of tenure. 

It is a rule of courts of equity, that 
the fee may, when the intention requires 
it, pass, without a limitation to the heirs ; 
and if these courts dispense with words 
of express limitation, so essential to the 
extended operation of a conveyance at the 
common law, what reason is there for a 
strict adherence to those rules of law which 
require a particular mode of assurance, 
on grounds peculiar to legal estates, and 
to the laws of tenure, by which the mode 
of conveying these estates is regulated ? It 
should seem then safe to conclude, in re- 
gard to the conveyance of equitable inter- 
ests, that a lease for a year is used from 
analogy, rather than principle, or neces- 
sity ; and that any interest merely equi- 
table, as it may pass without livery of seisin, 
may pass by a single deed, operating in 
the nature of a grant, and without inrol- 
ment or other external ceremony. 

Persons who are merely to release a 
right or title^ or cpUateraJ charge^ even 
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ttt law, are never, merely on that account^ 
made parties to the lease, when it is pre- 
pared with due attention to form. At the 
same time it is safer to make such persons 
parties, especially in doubtful cases, than to 
omit them : and in taking a release from 
an heir at law, in confirmation of the title 
of a devisee, or to supersede the necessity 
of proving the will ; and also when former 
owners become parties to release some 
charge or incumbrance, or to afford evi- 
dence of earlier transactions ; it is, in all 
cases, advisable to have the conveyance by 
lease and release, rather than a simple 
release of right, or a confirmation. 

Under this head it is also to be called to 
tiiind, that it is of the essence of the assur- 
ance by lease and release, that the grantor 
in the lease for a year, when it is to 
operate by way of bargain and sale, through 
the medium of the Statute of Uses, should 
be a person who may stand seised to an 
use : hence, it is necessary that the grantor 
should have a seisin of the inheritance, or 
at least of the freehold : |br ah use, or a trust 
of a term for years, will not be executed 
by the statute of 27 Hen. 8. The statute 
is confined, in its operation, to those who 
have a seisin. It has also been said that 
though a corporation msy ^ive a use« 
yet a corporation cannot stand seised toA 
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use (y): ati absurd distinction; adistinctlQn 
in words, rather than substance. Thus a 
bargain and sale in fee. from a cprporation^ 
has been supported, because a corporation 
may give a use {z). It Ims always been 
doubted, whether a bargain and sale foir 
years, from a corporation, would give a 
vested estate by force of the statute of 
uses ; and hence the practice even at this 
day, is for corporations to convey by feoff- 
ment, or by lease, at the common law, to 
be perfected by entry, and a release ground- 
ed on the lease for a year, made after the 
completion of the lease by entry. 

The general rule is, that all persons^ 
who have a seisin of an estate of inherit- 
ance or of freehold, even without the excep- 
tion of tenants in tail, may stand 8eise4 
to an use. It will be sufficient then in this 
place to refer to the observations which 
may be found in other parts of this work (a) ; 
for the persons who may not stand seised 
to an use, and for a more enlarged and a 
. detailed discussion of the ground. on whicl^ 
the disability arises. 






(y) See Holland and Bain's case, 2 Leonard, 121, 122. 

(*) 2 Leonard, 121. 

(fl) Seep. 246, 252,298,204,2^, 297, 
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Of the Consideration. 

Sdly, As to the consideration of the lease 
for a year. 

To every bargain and sale, it is^ essential 
that there should be a valuable considera- 
tion {b) ; it may be either money or money** 
worth (c) ; it is not by any means necessary, 
as it has been sometimes stated, that there 
should be a pecuniary consideration (rf). 

A horse, a rent reserved, &c. are valu- 
able considerations, and will raise the use 
on a bargain and sale — hence the reddendum 
of a pepper-corn in the bargain and sale 
will in the absence of a pecuniary consider- 
ation, be sufficient to answer this requi- 
site (e) ; but friendship, affection, or the like, 
is not a consideration to raise a use(y)/ 

To jivoid confusion and any wrong con- 



i ■ ! ■ ' i» m'< 11^ ^ 



^ (6) Ist Resolvtipn in Jiildmay's case, 1 Rep. 19Q a» 
2 Institute, 67l 

(c) Ist Resolution in Mildmay's case. 

lat RiBsQlution in Wi3emaii's case, 2 ftep. 15.4H 
Sheppard's Touphstone, 511. 

(d) Gilbert on Usjbs, 47. 58, 
2 Black. Com. 

'^ '^4 Cruise Dig. m 
Saunders on Uses, 53. 

(e) Barker v. Keate, 2 Modem Reports, 253, 
1 Freem. 249. 

(/) Shep. Touch. 511. 

Gilbert on Uses, 48, 253^ 
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elusion from authorities, it is to be observ- 
ed, that although the creation of a parti- 
cular estate, or of a tenure, implies a con- 
sideration, and will prevent an iise from 
resulting by implication of law ; yet a mere 
bargain and sale for a year, or any other 
particular estate, will not raise or create an 
use in the absence of a consideration in 
jnoney or money's worth : so that the dif- 
ference is, that in one case, no use arises ; in 
the other case, as the estate is already creat- 
ed or vested, the use will nat iresult {g). 



Of the Grantor. 

4thly, Who may be the grantor. 

1. In point of estate* 

2. In other respects. 

This subject has in effect been already 
discussed. And from the former observa- 
tions, it will bQ collected that the grantor 
must have a vested estate. Such estate 
may be either in possession, reversion, or 
remainder. On the other hand, it will not 
be sufficient that the grantor should have 
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I g) Broke Feoffment al. Uses, 10. 
Perkins, s. 534, 535, 536, 537« 
2 Freem. 249. 
Pyer, 146 b. 
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tnerely a contingent or executory interest ; 
either under a contingent remainder, or 
executory devise ; or a right or title of 
entry, or a mere possibility ; or a mere chance 
or hope of succession, as is the case of an 
heir in the life-time of his ancestor. 

2dly, It is necessary also that the grantor 
should be able to grant, so as to be 
exempt from the disqualifications of in- 
fancy, coverture, alienation of mind, in- 
sanity, &c. ; and that a lease for a year may 
operate as a bargain and sale under the 
statute of use,s it is necessary that the 
grantor should be capable of standing seis- 
ed to an use. On all these subjects, more 
detailed observations have been made, in 
considering who may be the releasor, in 
point of estate, &c. These observations 
are now introduced, rather with a view to 
the operation of the Ipase for a year, as a 
bargain and sale, than as relevant to the 
release as a common law assurance, . 

In adverting to infancy, and its conse- 
quent inability, the case of Zouch v. Par-^ 
sans {i) has not been forgotten. It would 
be well for every lawyer that such a de- 
cision had never existed to be remembered. 
It is a solitary case : its authority has 
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^\i) 3 Burr. 1794. 
J7Ves.jun. 384. 
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frequently been questioned, by that sound 
lawyer, the present chancellor: and it 
would be a singular surprise on any well 
read lawyer, that a case should be founds 
that a grant by deed from an in^t should 
(when a deed is essential to the assurance, 
and the efficient means of passing the es- 
tate) have any effect whatever. All the 
books make the distinction, between a 
feoffment, or other instrument operating 
by reason of livery, entry, &c. and those 
assurances which (like a release in enlarge- 
ment of estate) operate by grant. Upon 
what principle is it that a feoffment by an 
infant in person is voidable only, while a 
feoffment by an infant, through the medium 
of an attorney, is actually void ? The well- 
iJLnown ground is, that an attorney cannot be 

appointed without deed ; that the deed of 
an infant is, with very few exceptions, void ; 
and, as a consequeiTce, the letter of at« 
torney, and the feoffment grounded on 
the same, are actually void, and not mere- 
ly voidable. No one, therefore, will ever, in 
practice, treat a lease and release by an in- 
fant as an assurance, on which any reliance 
can be placed. 

6thly. Of the Words of Grants 

When a lease is made for a valuable con-* 
ffideration, any words are sufficient to enti^ 
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tie the lessee to plead the instrument as a 
bai^ain and sale. Though the words ^' grants 
demise, and to farm let/' or any of them, or 
any other words of the like import, com-* 
monly used in demises at the common law^ 
are the operative words of a grant, the lessee 
has the election of pleading this lease as a 
demise at the common law, or as a bargain 
and sale {a). It was cl^trly agreed by the 
court that the words ** give for money ,^ 
^^ grant for money,'' " confirm for money ,^ 
*' agree for money," *^ covex^nt for money ,** 
if the deed be duly enrolled, the lands pass 
both by the statute of uses, and by the sta-- 
tute of inroUments, as well as upon the 
words of bargain and sale {b). But the most 
appropriate words to be used in the lease, 
*re the words ^' bargain and sell." 

6thlj/. Of the Granfee. 

Who may be the bargainee. It will be 
sufficient, that tlie person to whom the bar- 
gain and sale, or lease for a year, shall be 
made, should be a person capable of being a 
grantee, in ordinary cases, and, with a view 
to this particular case, capable of receiving 
>^n use. Generally speaking, every person is 



■^ 



(a) SirRowlandHeyward's Case, 2 Rep. 35. Third Resolution, 
Earr's Case, S Rep. W, BedePs Case, 7 Rep. 40. 
(h) 3 Leonard, 16. 
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capable of being a grantee. A monster i^ 
not capable : this instance, hoM'ever, cannot 
be considered as an exception, since a mon- 
ster is not a person. The other exception 
is a man professed in religion : but at this 
day there cannot be any profession {a). The 
cases of a community not incorporated as 
the parishioners or inhabitants of D. or the 
commoners upon such a waste, or church- 
wardens, are also noticed by Lord Coke as 
exceptions (i) ; but these are rather instan- 
ces, that such persons have no capacity in 
this right, or in this character. They are 
capable as individuals, though the law will 
not allow them to be grantees in a charac- 
ter, in which they cannot have an estate, 
by perpetual succession. It is also to be 
noticed, that in the city of London, by 
usage in some cases, the parson and 
churchwardens, (c) and in other places by 
act of parlislment, {d) the churchwardens 
have a corporate capacity, for some purpo- 
ses at least : and by various acts of parlia- 
ment of modern times, persons who are hot 
strictly corporations, have a corporate 
capacity, enabling them to do certain acts. 
All persons, even corporations, and the 



(a) Co. Litt. 3 b. 132 b. 

(b) Co. Litt. 8 a. 

(c) Cro. Jac. 532. 

(d) Stat. 9 Geo. 1. c, 7. 
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king, who are , capable of an use, maybe 
grantees, for their own benefit (a). 

And even an alien may be a. cestui que 
use, subject to the right of the crown to 
lake the benefit, of the use {b) ; but whoeyer 
was incapable of an estate, as a monk, being 
civiliter, mortuus, was equally and for the 
same reason inc^^pable of an use (c). 

The bargainee in the lease for a year, 
should be the person who is to be releasee in 
the release* Of course, when there are to 
be several releases, these several persons 
should be bargainees. Sometimes bymis- 
.take, one person is made bargainee, and 
anpther person is named as the releasee. 
Under these circunistances, the release can 
operate only as a substantive independent 
grant. The bargainee may be considered 
as having an estate for a year, and hence 
the intended release may be operative, as a 
grant to a stranger of the reversion expec- 
tant on that term. Thus the lease for a year 
will be useful ; not as part of an assurance 
by lease and release ; but as creating a 
particular estate, and of consequence, leav- 
ing a reversion in the lessor which may pass 
by grant. 

Suppose the transaction to be perplexed 



(a) Sand, on Uses, 66. 

(») Holland's CaM, AUe^n, 16. Gilb. on Uses, 43. and See 
1 Sand. 66. 

(c)Gilb. onU8ef,44. 
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by a grant to one person with an habendum; 
to ^(nother person ; under su^h circumi>» 
stances^ it may be supposed, the grant 
ought to prevail against the Habendum. 
But from a late case (a)> it is to be col* 
lected, that the courts will modify, in con- 
struction, the different parts of the 
assurance^ so as to carry the intentions of 
the parties into effect, as far as that can be 
done, consistently with the rules of law. In 
the caseunderconsideration,a leasefora year 
was made to B. and by an indenture dated 
on the following day, in consideration of the 
purchase money paid by C . and by his direc- 
tion, a grant and release were made toG; 
in fee ; habendum to B. to uses for the be- 
nefit of C, 'The title was objected to as 
defective on account of the repugnancy in 
the deed of release. But the court decided, 
that in construing the conveyance, the grant 
which was repugnant to the habendum, 
should be rejected as surplusage, and the 
habendum and limitation of uses be sup- 
ported. 

# 

7thit/. Of the Parcels. 

The lease should include all the parcels 
intended to be comprised in the release, 

'■ ' * • ■• * 

■ *- ■ • r I J . ,^ iJL-W-»*r-n->iT-rrT Tn — ' — '' "■ 

(a) Spyre v.To|^hai]i>3East 115, 



for'^Untes^ thii pariJels ar^ granted; and 
consequently described. in the lease, eithe? 
in terjBs or in effect, tjiere will not, as to 
the omitted parcels, be any estate to b9 
enlarged by the release. 
. It follows, that when there is any omis* 
sion of parcels in the lease, the assurance 
cannot, as to the omitted parcels, operate a$ 
a lease and release, and therefore, as to the 
omitted parcels, it will be void, unless 
the intended release can operate in some 
ether mode : and in this place, it is to be 
pemembered, that every release is and 
may operate as a grant ; but every grajit is 
not necessarily a release, or operative as 
such. 

When parcels are to be .conveyed in the 
release by a full description, or eveji hy 
general words, the same description, or one 
to the same ^ffiqct, should be introduced ioto 
the lease : and when the parcels are in tliy^ 
iBlease, to be granted by words of xefc?«oc$ 
to a schedule, except^uch schedule m merer 
ly for identity, a similar schedule, as an • 
accumulative description, should be ad4^4 
to the lease, or the parcels in the schedule 
should in that case he transcribed, as the 
parcels in the lease. When the parcels ar^ 
granted in the release by words erf .re- 
ference to a. more ifull description, contain* 
ed in a i?ecital, the ^parcels in jthe leasjp 
liiQuld be taken ;from the .deed ao twited^ 

VOL. II, c c 
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or at least so many of ' hem should be taken 
as are to be conveyed by the release. 
« When the parcels are long, or the de- 
scription of them is rendered complicated 
by words of reference, it will frequently be 
foiind convenient, and, in point oi expence, 
highly prudent, to have the lease indorsed on 
the release, and to describe the parcels by 
means of a reference to the release. The 
description may be in these words, or to 
this effect : — *^ All those manors, &c. which 
^* are mentioned or described in the within 
written indenture or instrument ; being 
the hereditaments expressed and intend- 
ed to -be, thereby released, or otherwise 
^^ assured unto the said , as in the 

same indenture or instrument is particu- 
larly mentioned ; and every part, &c. 
^* with' their and every of their rights^ 
*' royakie^,. members and appurtenances.^' 
That such description would be sufficient^ 
is a point on which no doubt can reasonably 
be entertained. In a transaction of consi* 
derable magnitude, a doubt ,was expressed^ 
whether a reference could be made from one 
instrument to another instrument, to be 
executed at a. subsequent period. This ob- 
jection is not sufficiently precise to be in- 
teHigible. The force of the objection must^ 
it slaould seem, arise from the terms or lan- 
guage of the instrument, and the want of 
certaintytM^ identity.. : It is, true, that by ^ 
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will, no rdFerence can be made, so as to euoL- 
body into the will an instrument not in ex- 
istence at the date of the will : since - to 
allow of the adoption of a future instru- 
ment, would be to take away the protection 
of the statute of frauds and perjuries. This 
subject was. amply discussed in the late 
case of Wilkinson v. Adam and others [k). 
But reference may be made with eflfec*> 
ifrom a will to an instrument which is previ- 
ously in existence (/), or to an instrument 
which though executed is merely^ injieri, 
as a will of another person who is living* 
And in the case of a lease indorsed on a re- 
lease already prepared, the lease does npt 
refer to an instrument which is not in ex- 
istence. The writing exists, though it does 
not exist as a perfect, complete, and exe- 
cuted instrument. On the other hand^ the 
reference is not to the instrument as exe- 
cuted, but to an instrument to be executed. 
Is it not common and allowable by the rules 
of law, to entef into a bond or covenant to 
execute certain indentures already pre- 
pared, &c. ? In the particular instance, and 
to obviate this objection, though its force 
was not felt, the parcels were taken in the 
lease for a year, by general words uncou- 
" / ' ■ " ■ ■ ■ ' ' 

(A;) 1 Ves. and Beames, 423. 

(i) Molyneuz.r. Molyneux, Cro. Jac. 144. Habcrghiftin v. Vii>- 
«tot, 2 Ves. Jan. 204. Bond v. Seawdt > Burr. 177&. MetL^m 
y. Dtsike of Devonahue, 1 P. W. 529. 
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nectdd with, and independent of the de^- 
scription in the release. 

Nothing is more common in practice, 
Ih^n to refer, by general terms,- to a descrip-t 
tion in tt former deed, and no doubt is 
fenlertairifed,f>f the sufficiency of such de- 
^riptive tferms. The rule is, " certum est 
*' yuod ckrfum reddi p6t<est.^^ Another rule 
is, *' Verba relata hoc maxinte bperantu), 
^' ^uod ^ess'e videntur.^^ In the form 
i^iph has been given, the reference is not to 
tiie lands thereby released, so as to afford 
ifebpte to the technical objection, that the 
Tdlnds are not released, but the reference is 
to the^lahds hientionred or described in that 
HitJehtuife, a'nd s:& the lalnds are mentioned 
knd digscribed in that indenture, there rsall 
the certaitrty which the law requires. Biit 
iihei^e is a difficulty arising from the stamp 
laiws, whether reference can be made from 
oheiristrumeht to another, not having at 
that time any operative force. Even this 
point does not seem to be against the right 
to make such reference. If there be parti- 
culars of sale, it is allowable for a deed or k 
contract to rclfer to such particulars of sate, 
as coutauning the certairrty of the parcels i 
knd if there may be a- reference from a deed 
or a contract to a particular of sale, there is 
not any well < founded reason against a re- 
France to parcels described in a release, in^ 
tended to be executed as part of the ^to6 
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assurance, with the lease Cor a year, '^hf 
prudent course is to avoi4 these pid similfF 
questions of so much nicety : thi§ p»ay l^f 
done with great ease by jjdoptipg such gff 
neral terms of d«»eriptioQ, as will certainly 
comprise all the lands to be iBclude4ii^ thf 
release. 

To the parcels Qf the lewe, the gemr^ 
words shoujd, w ftU CWfs^ except ^ho§e of a 
lease by indorsejment, be a4ded ; fin^ ^ t)^©?f 
be any sweeping clawse, yi«. general wo'^df 
of " all messuages, &c.'' thesp, or the subr 
stance of them, should be included itt t)?f 
leaae« 

The clause of the reversion is generally 
lidded : it is % formal not a n^c^euary part of 
this instrument. The clause of all th^ 
estate, shoiild uniformly be omitted. Thif 
cAause is proper . in those instruments only 
which pass all the estate of the grantor, and 
is in^anxial in iostr^mexits creating a parti- 
<:ular estate, but, l^ugh inserted, the operar 
tioncof )the iofitrument wiH he qualified and 
veatmjiaed according to ^the intention appa^ 
Fent f&a th^ insti;umfint {m). 

Ii^ jpaodexn practice the habendum is 
gfiU^raUy jq^de for one year. Hence this 
pavt oi the. assurance is usually denomi-i 
Bated ;the leaae .or hargadn ai^ sale for a 
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(w) Mowden v. Oartwrjght, 1 JB^rroir, 282. the Earl rf 
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year. • It is, however, immaterial whether 
the grant be for a year, or for any longer 
ov shorter period. The only caution to be 
^regarded, is to limit the term, so that the 
same maybe an actual, vested^ and continu- 
ing estate, capable of enlargement at the 
execution of the release, and not merely a 
future interest, or an interesse termini. 

• With a view to this caution, the lease is 
generally made, to holdyrom the day next be-- 

fore the day of the date^ and it will be proper 
to adhere to this form. But even though 
the habendum were to hold henceforth, 
from the date, making, &c. the lease would 
immediatdy, on the execution thereof, 
give an^ estate, capable of enlargement ; 
and this is the object to be attained. For a 
corresponding reason, the release is gene- 
rally dated on the day next after the day of 
the date of the lease. 

* - But there are grounds to contend, and the 
point has already been noticed, that even 
though the lease and release should be both 
dated on the same day, they might operate 
as an effectual conyeyance, since immedi-* 
ately„ after the execution of the lease, the 
l^Sjjiee, would have an estate capable of en- 
largement : and though for a variety of pur- 
poses, a day is considered as one indivisible 
point of time, and in the language of the 
law, applied to some cases, there is no frac- 
tion of ft day ; yet for other .purposes^thert^ 
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is apriority, even in an instant pf time (n). 
But if the lease and release should both be. 
dated on the same day^ and the lease should 
be made to hold from the day pf the date,, 
which, according to the old cases, excluded^ 
the day of the date (c^), there would formerly 
have been great difficulty in supporting the^ 
operation of the release as a release for want; 
of a previous estate, capable of enlargement. 
Mjdern cases, which construe the terms, 
from the day of the date, as exclusive or in- 
cluiiive of the date, as the intention may re- 
quire, would in all probability be -deemed 
authorities to relieve a title from any diffi-? 
cuity on account of this informality. 
. In these, and all other like instances. It 
is proper to conform to the eatablished prac- 
tice, for the purpose of avoiding the doubts 
of those, who judge more from the experi- 
ence they have acquired, in a fixed and de- 
termined course of practice, than from any 
knowledge of first principles, or who, if ac- 
quainted with first principles, are too timid * 
4o act on their authority. 

As to the Reservatian. 

The reservation of rent is a formal and 
not an essential part of a lease for a year. 



(m) Sir Robert Howard's Case, 2 Salkeld, 629. 

Exparte Dobree, 8 Ve«, Jup. 82. 
(o) Powell on Powers, 472. 

Pugh ▼. the Duke of Leeds, Cowper, 714. 



provided ttere be a consideration of money, 
or oif money *s worth. This clause vas in* 
trodiiced into general practice in coiise- 
^uettce of the deterniiriation in Barker v. 
Keate (p), that a liBase made with a reser- 
vation of a rent, was, in respect of the 
fent, a lease for a valuable consideration, 
and might be used as a bargain and sale.' 

It follows that when there is an express or 
valuable consideration in the testatum part 
of the deed, the omission of the reddendum, 
or clause reserving- the rent, affords no ob- 
jection against the validity of the assurance 
as a bargain and sale. 

When a rent is reserved, it should be to' 
the bargainors of the legal estate, especially 
when legal and equitable owners join in the 
bargain and sale ; or it is still preferable that 
the rent should be reservied generally during 
the term, since the Itiw will appropriate the 
fent to the person to whom it ought to have 
been reserved {q). However, though the 
reddendum should be to a stranger or to a^ 
person not seised of the legal estate, still thb 
reservation to be paid in the name of rent 
would be, it should seem, a sufficient consi- 
deration to support the deed as a bargain 
and sale, since the payment of a considera^ 



(p)2Mod.249. 

(9) Whitlock*8 Case, 8 Rep. 60. bp 



ON LEASE AND RELEASE. 880 

tion to a stranger will support, a bai:gain ( 

and sale from the owner. 

The r^it generally reserved is a pepper-, 
eorn ; but it may be a grain of wheat,, or 
the like. • . . * 



Of the Declarator^/ Clause. 

*l'he declaratory clause, expressing the in- 
tention with which the lease is made, is also 
a formal and not an essential part of the 
.assurance. Of course the omission of it 
would not invalidate the instrument, while 
a due observance of practice will suggest the 
propriety of its insertion. . 

This clause is declaratory of the motive 
or purpose for which the lease for a year 
is made. It generally runs in these termis :— 
*^To the intent and purpose that hf 
virtue of these presents, and of the statute 
for transferring uses into possession th6 
said A.B. may be in the actual possession 
of the premises, andl>e thereby enabled to 
take and accept a grant and release of the 
'^ freehold, reversion and inheritance of thie 
^ same premises to him, his heirs and as- 
^ signs for ever, to tlie only proper use and 
" behoof of himself, his heirs and assigns 
^ for ever, by an indenture already prepared, 
^ and intended *to bear date the day next 
** after the day of the dat^ of these presents. 
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*' and to be -made between, &c/^ or, in this 

form : 

«• To the intent that by virtue, &c.'' 

(as before)'^ the said A. B. and C. D. inay be 
«in the actual possession of the pre- 
" mises, and be thereby enabled to accept a 
^' grant and release, &c. {as before)^ to the 
** uses, upon the trusts, and for the intents 
'* and purposes to be declared by an indenture 
' * al ready prepared , and intended to bear date» 
" &c. and to be made, &c/^ 

This clause calls for one observation, it 
follows the language of practice, in assum- 
ing the object to be, to put the lessee in the 
actual possession. This expression, and the 
practice on which it is grounded, must be 
understood as a reference to the operation 
of the statute for transferring uses into pos- 
session. By possession, is meant only 
estate. The lease for a year, or bargain and 
sale, cannot, by its own operation, give to 
the lessee or bargainee the actual possession. 
It accomplishes nothing more than to give 
him cin actual estate. This may be an estate 
entitling the lessee or bargainee to the 
right of immediate possession, or to an 
estate conferring a remainder or reversion 
expectant on some estate previously sub- 
sisting, or it may from its language give a. 
future executory interest. Though the 
bargain and sale may be by a person who 
has the possession, the possession will not 
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be changed without an entry by. the. lessee 
or bargainee, even when the bargain and 
sale is to be from a day> which is past, ot 
henceforth, &c. &c. At the common law the 
lessee had not any estate till entry : under 
the bargain and sale he has an estate imme- 
diately on the execution of the bargain and 
sale, and before entry, provided the bargain 
and sale is to hold from a day past, or from 
the execution. But the bargainee cannot 
maintain an action of trespass, or be consi- 
dered as in the actual possession of tht lands 
until he has entered by virtue of the bargain 
and sale (A). 

With every disposition to encourage an ob- 
servance of established forms, it is to be Is^- 
mented that any expression should have been 
adopted for this or any other instrument 
which might lead the student to an iiiaccurate 
conception of the true meaning of the ex- 
pressions which are used. Some other ex- 
pression, shewing that the lessee was to have 
an actual vested estate, as contradistinguished 
from an actual possession, would have more 
adequately described the object of the lease 
for a year, and possibly might have been a 
protection against those errors into which 
not only students, but even men of extensive 
knowledge in the profession^ who have un- 



{h) Barker v. Scatc, 2 IM. Rtp. 2&1. 
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dert&ken to write on the subject of thb 
iurance, have been led :--^how just is the 
maxima ignoratii terminis, ignoratw et ars, 
and the other maxim» fwmina si perdas 
-eerte dutinctio rerum perditur. 

Of the Lease and Release. 

It will now be proper to treat of the par- 
ties to a release, and the formal parts of this 
assii ranee. 

As a deed is of the essence of a release, 
it follows, that no one except those who 
can grant by deed can effectually grant by a 
release, and that the release must be made 
by deed. 

It frequently happens that the release 
Ibrms one only of the assurances contained 
in a ^eed* The deed may have other ob- 
Jects besides the release, consequently other 
parties besides the releasor may be neces- 
sary to give effect to these objects ; as far 
as respects the release itself, it will be suffi- 
cient that the intended releasor and releasei^ 
should be parties. 

The formal parts of the deed> indep^n-* 
dent of other circumstances, are 
' 1st. The date. 

2dly. The clause which names the parties^ 
3dly. The teittatum clause. 

^ 4th]y. The recital p/tll€ Jea&e, orliarg^ 
and 8?tle fqr a year • 
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5thly. The parcels and exteptidn. 
Gthly. The habendum^ 
7thly. The declaration of use. 
StWy. 'Sometimes the declaration of 
^rust. 

• • 

9thly. The covenants. 

% . " 

1st. Of the Date. 

In modem practice, the lease and release^ 
as has already been observed, are parts of 
the same assurance. The release is gene- 
rally dated on the day next after the day of 
the date of the lease for a year : this order 
of date is not absolutely necessary* Od 
that point some observations have been 
offered in considering the circumstances^ 
which, in regard to the date, are to be ob- 
served in the lease for a year. From tlie 
authorities which have been citec^, it is also 
obvious that the release may be a transac- 
tion totally independent of a lease for a year, 
prepared for the purpose of being a foun- 
dation for the release. An estate for years 
or life, though created at any period how- 
ever remote, and without any view to an 
enlargement of the estate of the lessee or 
T)argainee, Is equally capsHble of enlarge- 
ment as if the estate had been created, as is 
\ ^ 

the case in modern .practice^ immediately 
before the release, for the sole purpose of 
being enlarged. 
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2d\y. The Clause which names the Parties. 

Of the parties . some notice has already 
been taken. It remains only to be added, 
that care should be. taken to designate with 
sufficient certainty, the persons who are t# 
be parties. 

The general rule to be remembered in 
this place is, that no one can grant by a 
deed, or take an immediate estate under 
the .deed, unless he be a party to the 
deed (c). But a person may take a remain^ 
der (rf)» or an use (e), or the benefit of a trust 
under a deed, without being a party to it. 
In a deed . poll (y ), a person becomes a 
party merely from the circumstance of be- 
ing named as the person by whom, or to 
yhom the grant is made. With reference 
to indentures between parties, it seems to be 
a general rule, that.no one can be consi-* 
dered as a party to a deed, unless he be 
named as a party in the clause, containing 
the names of the persons who are formally 
made parties. Thus, in the instance of an 
indenture, expressed to be made between 
A. of the one part, and B. of the other 
part, C. could, not take ?Ln immediate es- 
tate, or be a grantoi^ or a grantee, or a co- 



. (c) Co. Liu. 231. a. 
' * {d\ lb. 

(4?) Samms's Case, 13 Rep. 6S» 

^ . (/) 1 lii«ti62«. 
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venantor or covenantee, because he was 
not named among the parties. That a re- 
mainder may be good to a person who is 
not a party to a deed, is the express lan^ 
guage of Lord Coke, and of all the authori- 
ties. The proposition of Lord CoA:e(g), con- 
firmed as it will be by several passages 
from other authors, is 

" And albeit, he in the remainder be no 
*^ party to the indenture (the parties there- 
" unto only being the lessors and the te- 
*^ uants for life,) yet when he iii remainder 
" entereth and agfeeth to have the lands by 
*' force of the indenture, he is bound to 
*^ perform the conditions, contained in the 
*' indenture : and here is also a diversity 
" to be understood, that any stranger to 
" the indenture may take by way of re- 
^^ mainder, but he cannot in this case take 
^^ any present estate in possession, because 
** he is a stranger to the deed.'^ 

The cases applicable to this division in- 
volve minute distinctions and technical 
niceties ; and it will be proper to observe, 
that there are three classes of deeds :— 

1st, Indentures introducing the adores 

fahul<By as parties, in this form, or to this 

effect, 
**This indenture, made, &c. between A. B. 
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*' of the one part^ and C. D. on the other 
•' part." 

Zdly, Deeds indented^ and which w\th^ 
•ut naming any person as parties, l^gia 
with these or the like terms : ' 

'*It is agreed^ .&c. that, &c/^ without nam^- 
ing any person as parties to the agreenuwt ; 
merely bringing different persons to act in 
different characters, as circumstances and 
their interest, or the intention may require* 

Sdly, Deeds poll, which commence with 
words to this, or the like effect : — 

** To all Christian people, or to all persons 
V to whom these presents shall come or be 
^ shewn, A* B. &c.sendethgreeting; or know 
^' ye that A. B. &c. hath, &c." 
1 These different classes of deeds give qc-* 
casion to different conclusions. Firiat, when 
an indenture, is made between parties, the 
general rule that no one can take as an 
immediate grsmtee under a deed, or be a 
grantor, .covenantor, or covenantee^ unless 
he be iiamedas one of the parties in tj^edeed^ 
is true. This rule is tg be coll«cjte.il from 
Lord Coke, in the 2d Imt. €73. wJio state? 
this case :— ^ 

'* In action of debt between Scudam^re^ 
" and others, plaintiffs, and Vandenstene^ de^ 
*/ fendant,uponan indenture of charter-party, 
" the case was thus : The indenture of char- 
" ter-party was made between Scudamore and 
^^ others, owners of the good ship called :£. 
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** whereof Robert Pitman was master on the 
*^ one parti/, and Vandenstene onthe other party . 
" In which indenture, the plaintiff did cove- 
" nant with the said Vandenstene and Robert 
^'Pitman, and also Vandenstene covenanted 
" with the plaintiff and Robert Pitman, and 
" bound themselves to the plaintiff and 
** Robert Pitman for the performance of cove- 
*^ nants in six hundred pounds ; and the con- 
" elusion of the said indenture was, *In wit-* 

* ness whereof the said parties abovesaid 
' to these present indentures have put 

* their seals' — and the said Robert Pitman 
" to the said indenture put his hand and 
^^ seal, and delivered the same. The defen- 
^ dant in bar of the said action pleaded the 
•* release of Pitman, &c. whereupon the plain- 
" tiff demurred, and it was^ adjudged, that 
" the release ofPit?nan did not bar the plain- 
" tiff, because he was no party to the inden- 
** ture — ^and the diversity was taken and 
*^ agreed between an indenture reciprocal be- 
^' tween parties on the one side, and parties 
^^ on the other side, as this was ; for there no 
^* bond, covenant, or grant can be made to 
" or with any that is not a party to the deed. 
" But where the deed indented is not recipro- 
*^ cal, but is without a between, &c. as omni- 
•^ bus ChristiJidelibuSy S[c. there a bond, cove- 
nant, or grant, may be made to divers seve- 
ral persons/^ 
The same case is reported by the name 

VOL. II. pD 
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of East, SkidmorCy and Froame v. Vandste-- 
ven, by Croke (A), thus, '* Covenant for not 
" performing certain conditions in an in- 
*^ denture between the plaintiffs, master of 
'* the good ship of A, of which Robert Pit^ 
'^ man was owner of the one part, and the 
^' defendant on the other part, and the con- 
*^ elusion of the indenture was, in cujus rei 
*^ testimonium, the parties aforesaid to these 
^' presents have set their hands and seals,and 
^* all the plaintiffs, and the said Robert Pit-* 
•^ man, set their seals to one part ; and the 
•' defendant to the other part ; -and in the 
** indenture there were divers covenants to 
^* be performed by the plaintiflfs, and by 
*' the said Robert Pitman to the defendant, 
*^ and ^ converso ; and there was a clause in 
'^ the indenture that the plaintiffs and the 
** said Robert Pitman bound themselves to 
** the defendant to perform the covenants ; 
•* the defendant pleads that the indenture 
*' was delivered to th6 plaintiffs, and the 
^^ said Thomas Pitman (and so mistakes 
*• Thomas for Robert) pleads the release of 
** the said Thomas of all covenants ; and 
*^ thereupon the plaintiffs demurred for two 
'^ causes. 

*^ 1st, The release was pleaded by T. P.. 
^^ whereas no such man was named in the 

(A)Cro. Eiiz,5«. 
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•* indenture, and this was held a great mis- 

** take and without defence ; and the roll was 

** commanded to be searched. 

" 2d, And the chief matter was, admit- 

" ting the name had been right pleaded, and^ 

*' that Robert Pitman had released, if this 

" release was good. Coke argued that foras-* 

*' much that only the plaintiffs in the pre^ 

*^ misesof the indenture were parties of the 

*' one part, and the defendant of the other^ 

** although Robert Pitman is afterwards nam-» 

" ed in the deed, it is a void deed as to him, 

** and no covenant made to him or by him 

is good, for he is a stranger to it, and his 

sealing and delivery is not material ; as if 

** /• iS. by indenture between him of the one 

*• part, and/.D. of the other, demiseth lands 

*' to I. D. and A. B., it is void to A^ B.f 

^' and he answered the case as put by God^ 

^* frey of the other side, 4 Edw. % obliga-* 

tibn ; (an obligation was made by LS. and 

ad major em ret securitatem invenil, D.Jide 

^^jussorem, and /. D* put his seal to it : this 

'* was his deed.) Which case he agreed t for it 

** isnot mentioned whose deed it is ; and so it 

*^ is the deed of both, which are named and 

^^ put their seals, &c* So when an incum- 

^* bent grants a rent by the assent of patron 

** and ordinary, and they put theirsealsto.it, 

*' this is not theirdeed, but only their agree- 

** ment to it. And the case of 39 Edw. 3. 

*' c. 9- is upon the same reason of 4kEdw. 

D D 2 
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of jBfl5^, SkidmorCy f' I SO, it wa» 

T;en, by Qvolte (A)^ ' ' the pri' 

" performing co ^ vhich 

^^ denture betv ^ * ed 

" the good s^ • 
*^ W2aw was 

'' defend? :hK 

*' clusic ^ be k* 

*^ Usii , oeginning, omn. 

^' pr -> 4^c. or sciant presenies 

'^ f or the like, a letter of attor- 

^' ^y be contained in such a deed ; 

. one continent may contain divers 
.f deeds to severall persons ; but if it be by 
<' indenture between the feoffor on- the one 
<^ part, and the feoffee on the other part, 
'' there a letter of attorney in such a deed, 
** is not good, unless the attorney be made 
^^ a party in the deed indented/^ 

How6yer, on the rule communis error 
facitjus, it has been decided that even in 
an indenture between parties, an attorney 
may be appointed to deliver seisin, al- 
though the attorney be not named as one 
of the parties to the indenture. 

Thus in trespass {Jc) upon evidence, it was 
moved by Coke^ attorney general, where an 
indenture of bargain and sale between I. S. 
on the one part, and J. D. on the other 
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l^^rl, an ^0 EL Dyer, Ls aseertain- 

^rney K-^esmve, sicut nominantur 

* ^ wife, Jirer^ seised 

^ f the tenements 

acli ' hus seised, ob 

immon ^. an inden- 

The same 4. id Anthony 

in these terms : . ^^^ part^> 

^* Upon evidence, * ^ there- 

^^ that an indenture of feo ^^ ^**^* 

'^ of attorney in it, is not go^ otije 

^' ger to make livery. But othe^ ^^^ 

^•* deed-poll, because in that twenty ^ 
*^ may be made parties one after anothti 
^« But in an indenture, those between whoixx 
«^ it is made, only are parties to it. But 
** by the court that it is good enough, and 
** that it is a common case and a common 
^' use/' 

This decision or opinion, so far from 
ruling the general doctrine, treats a case ap*- 
pointing an attorney as an exception to 
the general rule. That rule is illustratr 
ed and even proved by the cases to be 
now introduced. 

In Windsmore, lessee of Edward Long, 
plaintiff, v. Nicholas Hohart (/), defendant. 
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an ejectmeiit was broughjt for land ta 
Pohholt^ in the county of Wiits; and it 
vras found by special verdict that WiUiam 
Lord Sturton was seised in fee, and that 
24 Maii 8 Hen. 8, by his certain writing 
indented, sealed with his seal, he granted 
to one Thomas Habart, the tenements afore** 
said, to hold to the said Th0mas, and to 
the aforesaid Nicholas Hobart, and to John 
Jlobart, and Henry Hobart, the sons of the 
aforesaid Henry for their lives, and the life 
of the survivor of them successively ; the 
said William Lord Sturton granted the re-» 
version to Thomas Long, and his heirs, whQ 
devised the reversion to Edward Long, the 
lessor, in tail, and died ; Thomas Mobart 
and Henry Hobart died, and Nicholas and 
John survived, and the lessor entered, and 
]iiade the lease to the plaintiff, and the de<« 
fendant entered. 

And in this case judgment was given for 
the plaintiff after long debate, and upon 
•great consideration, whereof the reasons 
were ; first, that none could take by the 
deed immediately, but TAjOwa* Hobart, be-, 
cause he was only party to the deed, and 
the rest not named but by the habendum, then 
they cannot take but . by the way of re- 
mainder, which cannot be joint, because of 
the words sua^essive, &c. And in succes-* 
sion they cannot take for the uncertainty 
who shall begin, and who shall follow. 
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which in the case, 20 EL D^er, is ascertain- 
ed by the clause successive, sicut nominantur 
in charfa. 

Again, in Greenwood v. Tyler (m), An^ 
thony Long, aiid Alice his wife, ver« seised 
in fee, in right of ^ /ice, of the tenements 
in which, &c. and being thus seised, on 
the 20th August, anno 2 Ed. ^. an inden- 
ture was made between the said Anthony 
Long, and Alice his wife, of the onepart^ 
and one John Fisher of the other, and there- 
by the said Anthony LongB.nd Alice his wiie, 
demised and to £i.rm let by indenture to tije 
said John Fisher and ^n»e his wife, and 
Johanna their daughter, the tenemaats in the 
count mentioned : To hold the said tene-» 
ments tp John Fisher, and Anne his wife^ 
and Johanna their daughter, and the longer 
liver of them • successively, from the feast 
of Sl Michael the archangel, thence ne«t 
ensuing, the date of the said indenture^ 
nntil the end and term of their natural 
lives ; paying therefore annually during 
their lives as aforesaid, the yearly rent of 
thiiteen shillings and fburpence, with an 
herriott of, &c. with a covenant on the 
part of John Fisher and his wife, and Johanna 
their daughter, to pay all free rents and 
other charges and duties issuing oat of those 
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lands during their lives as aforesaid, before 
the feast of St. Michael aforesaid ; and the 
Said AntHony Long and Alice his said wife, 
delivered seisin in person to the said John 
and Anne his wife, and Johanna their daugh- 
ter, according to the form and effect of the 
said indenture. 

In the King's Bench upon a great debate 
of this cause, these points, among others, 
were resolved. 

That-4nwe, the wife oi John Fisher ^ and 
Johhnna their daughter, could not take a 
joint estate with Jphn Fisher by the said 
indenture of lease, because the said Anne 
and Johanna were not made parties to the 
said indenture, according to the case of 
Winsmore and Hobart then cited. And 
that John Fisher did not take any greater 
estate than for his own life, and not for the 
lives of himself, -4 nwe his wife, and JbA^nTi^ 
their daughter, because those two were in- 
tended to take an estate to themselves, and 
on that account, their names or lives 
should not be a limitation to, or increase 
the estate of John Fisher^ against the inten- 
tion of the deed. 

The case of Gilbyy. Coplei/{n), affords a large 
portion of useful information and material dis- 
tinctions on this subject. The observations 
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^f Levinz, to be found in that case, do not 
appear to have been contradicted. All the 
authoriti^ agree, that even in an inden-* 
ture made between parties, a person may 
take by way of remainder, although he 
cannot take as an immediate grantee ; and 
we also find these distinctions propounded 
in the following terms, viz. 

In Gilby v. Copley ^ in an action of debt, the 
declaration stated that the defendant by his 
certain deed, had promised to pay two hun- 
dred and ten pounds on the l6th of June 
next ensu ing, for four hundred and forty-eight 
sheep, to the plaintiff, belonging to her as 
the executrix of her father, and sold to 
the defendant by Thomas Waiver, on the part 
of the plaint iff, as by the aforesaid writing ap- 
pears, and that the defendant had not paid 
it. The defendant demands oyer of the 
deed, which is entered in these words: 
** Articles of agreement made between 
^* Thomas Waiver, who is fully authorised 
on behalf of Elizabeth Gilby , (the plain- 
tiff) executrix to her &ther, as also on the 
behalf of William Saville, who is trustee 
on behalf of the children of the plaintiff's 
" father on the one part, and Lionel Copley, 
'* (the defendant) on the other part, l6th 
" May 1682/^ In the first place, Thomas 
Waiver covenants, for the consideration 
after mentioned^ that the defendant shaUl 
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enjoy the close called the Sunke, for eight 
years from Lady Day last past, the lessors 
to be at the charge of repairing the banks* 

Item, the said Thomas Waiver hath sold 
to the said Lionel Copley four hundred and 
forty-eight sheep belonging to the said 
Elizabeth Giihy, as executrix to her father, 
being now upon the Sunke ; in considera- 
tion whereof the said Lionel Copley hath 
paid in hand a shilling to the said Waiver y 
and doth covenant to pay seveftty pounds 
pent for the Sunke for the first year, and for 
the second year one hundred pounds, at 
two equal payments, and the lessors shall 
h^ve liberty to embank the Sunke ; and tlie 
said Elizabeth may sell the bricks, unless 
she agree to sell them to Copley. 

And further, the said Lionel Copley doth 
promise, (not said to whom) to pay to Eliza^ 
beth Gilby two- hundred and ten pounds 
for the said four hundred and forty-eight 
sheep on the sixteenth of June next fol- 
lowing. And then the defendant demurs 
upon the declaration. And it was argaed 
by Pemberton, Serjeant, for the defendant, 
that the action ought to be brought in the 
name of Waiver ^ and not in the name of 
Elizabeth Gilby. The articles were made 
between parties, and she not being a party 
to them, could not sue for, nor release any 
thing contained in those articles, as might 
be done if it had been a deed-poll, and not 
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between parties ; and cites, Ca. 3 Inst. 67X 
Scudamore's cast: Bigiund, serjeaiit, contra. 

The contract being on the behalf oi Eiiza^ 
heth Gilby^ only as to the suit for the sbeep^ 
and the promise being general, and not to 
any person certain, she for whose benefit 
that was done, shall sue for it ; and cites 
Dutton and Poolers case, lately adjudged in 
the King's Bench, where the son promised 
t6 pay his &ther one thousand pounds im« 
mediately, in consideration that the plain-- 
tiflf should forbear the felling of timber 
growing on his land ; the action was brought 
by the sister, and adjudged properly brought 
by ail the court. And of this opinion were 
Jones and Ckarieton, strongly upon the first 
argument ; and to this Windham was ioclin* 
ed : this bargain being made on the be. 
half and for the benefit of Elizabeth^ she 
could bring the action, and the deed not 
being indented, would be no impediment 
or estoppel. 

But Justice Levinz, contra ; and he said, 
that theindentingorno indenting of the deed 
is not material ; but the being or not be** 
ing a party, is material. It is common doc^ 
trine that one who is not a party to a 
deed made between parties, cannot take by 
that deed, except by way of remaindet; 
and he cited a case between Cooker and 
Chiid, adjudged by Hale, and all the 
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Court (o) ; when an action was brought 
upon a charter-party which was this. This 
indented charter-party witnesseth, that 
Bailyy master and part owner of the ship, 
with consent of Cooper^ the other part 
owner, hath let the ship to Child, for such 
a voyage ; and Child covenants with Baily, 
and also with Cooker^ to pay ,£300. Cooker 
brings the action, and the^ defendant Child 
pleads, that only he and Baily were the 
parties to, and sealed the indenture : where-^ 
upon the plaintiff demurred, and by all the 
court, " although that the deed was by in- 
** denture, still not being between parties, a 
^* covenant in that could not be made with a 
stranger, if it had been a deed poll, or in the 
first person, Knowye,that I, &c. otherwise 
"if it had been made between parties 2 there 
^* no stranger could take ad vantage upon that 
**by way of action ;" and there the case of Ca. 
2 Inst, was cited by Sir William Jones at the 
bar, and affirmed by the court to be good 
law. And here the deed could not be in 
execution of an authority ; for then it ought 
to have been made in the name, and 
sealed and subscribed with the name of the 
master. And to the case of Dutton and 
Poole, that was in assumpsit on a verbal 
promise, and not founded upon a deed as 
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this is. And he cited also the case of Offly 
and Ward, in King^s Bench, Hil. 19 & 20 
Car. £. Debt by A . upon a single bill made 
to A.hy the defendant to the use of A . and 
JB. A . brings an action, to which the defen- 
dant pleads a release by B. and adjudged no 
bar ; for he being a stranger to the bill could 
not release it, although it was for his own 
use ; and the book of Edw. 4- which says, 
that if a bill or bond be made to ^. to the 
use of jB., that B. could bring an action on 
it, was denied to be law. But 3 Cro. 729- 
Shaxo V. Sherwood, is allowed to be law, 
where a bill sealed was such; "Received oiA . 
" to the use of B. equally to be divided, to 
" be repaid at such time ^.s shall be most for 
" the profit of J8. andC.^^ each may sue for his 
<£20, for the deed is not made to either. 
But if it had been an obligation to A . for 
the payment of £20 a piece to B. and C 
neither of them could have sued for it, but 
the suit must be in the name of A. And 
the said case was affirmed in a writ of error, 
as appears in Yelv. 23. But in the principal 
<;ase, curia advisare vult; and I suppose that 
the parties agreed, for I never heard of it 
afterwards. 

In Newnam on Conveyancing {p), the 
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points are thus Collected though not very 
correctly. 

If there be two grantees, and one of thera 
takes by deed, it is sufficient {q) ; but if the 
grant be to one that is no party to the deed^ 
and not the grantee hinaself, in this case 
although the grantee, and he to whom the 
grant is made, be capable, and never so well 
described by their names, yet is the grant 
void ; for no grantc an be made but to him 
that is party to the deed, except it be by 
way of remainder : and therefore if a man 
makes a lease for term of life, and after the 
lessor grants to a stranger, that the tenant 
for life shall have the land to him and his 
heirs ; this grant is void et sic de similibus; — 
and it seems in some cases, that if one of the 
grantees be party to the deed, that another 
grantee, that is no party to the deed, may 
take with him ; and therefore the case was, 
Robert gave the reversion of the lands which 
Agnes his wife held for her life to ^' Stephen 
*' de la Moore^ habendum post mortem dicta 
*• Agnetis in liberum maritagium, cum Jo" 
*' hanna Jilia ejusdem Roberti:^' in this cUse 
it was adjudged that although Joan was not 



[q) TEereby meaning that a grant to ttro, of wIAdj only owe 
is capable, either in personal qualification, or from the form of 
the instrument, i$ good to the one. 
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named before the habendum, yet that she 
should take in tail with her husband (r). 

It is, however, to be observed, that Stephen 
Moore^s case {s) turned on the peculiarity of 
a gift in frankmarriage. Lord Coke treats 
it to a remarkable case, {t) and Herlet 
put the case on the point of the form of a 
gift in marriage, namely, " quod talis dedit 
""* tali in Hberum maritagium cum tali Jilia 
" sua;^^ and there the wife takes with her 
husband. 

Besides, it cannot be collected that the 
gift was made by an indenture between par- 
ties. The singularity of the case is that the 
wife takes by implication, rather than from 
a grant to her in express terms ; and 
hence Lord Cokeys observation in fo. 21. 
•• albeit the gift is made of the lands to the 
*' man with his daughter, &c/f yet is the gift 
good to both of them in special tail : and he 
adduces Stephen de la Moore^s case as an au- 
thority for that position. 

In Nur^ V. Frampton{u), there was a deed 
and not an indenture. In its form it stood 
thus. It was agreed that a grey nag,^ &c. 
in witness whereof we have hereunto set our 
hands and seals ; and the court in answer to 
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the authority of 2 Inst. 6TS. S Croi 3Q. and 
2 Roll. 22. held that the cases were not alike, 
and that an action would lie by the bare 
signing and sealing. 

By several authorities, and by the general 
rule, it is settled that in a deed poU^ a per- 
son may be a grantor or grantee, a cove- 
nantor or covenantee, merely by being 
named as an efficient party either actively 
or passively, in the deed. 

Lord Coke (/) further opens the point of 
this learning in commenting on Littleton. 
The text is 

" Also if an estate be made by indenture{u) 
** to one for term of his life, the remainder 
to another in fee upon a certain condition, 
^c. and if the tenant for life have put his 
seal to the part of the indenture, and 
** after dieth, and he in remainder entreth 
into the land by force of his remainder,. 
&c. : in this case he is tied to perform all 
the conditions comprised in the inden- 
ture, as the tenant for life ought to have 
done in his life-time, and yet he in the 
remainder never sealed any part of the 
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^' indenture. But the cause is, for that 
^^ inasmuch as he entered and agreed to have 
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the lands by force of the indenture, he is 
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(tt) See i. 375. as to deeds polU 



ON LEASE AND RELEASE. 41,^ 

*' J}Ound to perform the conditions within 
f^ the Same indenture, if he will have the 
'' lands, &c/' 

And the comment is, " albeit he in the 
" remainder be no party to the indenture, 
" (the parties thereunto only being the lessor 
" and the tenant for life) yet when he in re- 
" maindej: entreth and agreeth to have the 
" lands by force of the [v) indenture, he is 
•'bound to performe the conditions con- 
*' tained in the indenture. And here is also 
"a diversity to be understood, that any 
** stranger to the indenture may take by way 
'* of remainder, but he cannot in this case 
'' take any present estate in possession, 
** because he is an estranger to the deed/^ 

And Lord Coke continues to observe, 
" if ^.' by deed indented betweene him and 
** JB., letteth lands to J5. for life, remainder 
'* to C. in fee, reserving a rent, tenant for 
" life dieth, he in the remainder entreth into 
" the lands, he shall be bound to pay the 
" rent ; for the cause and reason before 
"yielded by Littleton. An indenture of 
"lease engrossed betweene A. of the one 
" part, and D. and JR. of the other part, 
" which purporteth a demise for yeares by 
" -4 . to D. and R., A. sealeth and delivereth 
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*^ the indenture to D., and D. scaleth-the 
^' counterpart to -4., but iJ. did not seal and 
" deliver it^ And by the same indenture it 
" is mentioned, that D. and JR. did grant to 
'' be bound to the plaintiff in twe nty pound 
" in case that certain conditions comprised 
** in the indenture were not performed. And 
"for this twenty pounds A. brought an 
" action against D. onely, and shewed forth 
" the indenture. The defendant pleaded^ 
" that it is proved by the indenture, that 
" the demise by indenture was made to D. 
'' and JR., which JR. is in full life, and not 
•* named in the writ. Judgment of the writ. 
" The plaintiff replied, that R. did never 
" scale and deliver the indenture, and so his 
'' writ was good against D. sole. And there 
" counsell for the plaintiff tooke a diversitie 
" betweene a rent reserved which is parcell 
*' of the lease, and the land charged there- 
*' with, and a summe in grosse, as here 
the twenty pound is ; for as to the rent^ 
they agreed that by the agreement of -R. 
** to the lease, he was bound to pay it ; bitt, 
*^ for the twenty pounds that* is a summe in 
grosse, and collateral to the lease, and not 
annexed to the land, and groweth onely 
" by the deed, and therefore J^., , said he, 
** was not chargeable therewith, for that he 
^ had not sealed and delivered the deed. — 
^^ But inasmuch as he had al^reed to the 
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'• lease, which was made by indenture, 
he was chargeable by the indenture for 
the same summe in grosse ; and for that 
'' R. was not named in the writ, it was ad- 
^' judged that the writ did not abate/' 

" So where three were enfeoffed by deed, 
" and there were several covenants in the. 
** deed, on the part of the feoffees, and only 
" two of the feoffees sealed the deed, the 
" third entered and agreed to the estate con- 
*' veyed by the deed, he was bound in a 
'^ writ of covenant by the sealing of his 
^'companions. 2 Roil. Rep. 63. In 38 
'* Edw. 3. p. 9. it is said, that if land be 
" leased to two for years, and only one puts 
"his seal, but the other agrees to the lease, 
" and enters and takes the profits with him, 
'* he shall be charged to pay the rent though 
" he has not put his seal to the deed ; but 
" if there be a condition comprise in the 
'' deed which is not par cei of the lease, but 
** a condition in gross, if he does not put his 
** seal to the deed, though he be a party to 
" the lease, he is not party to the condi- 
'' tion {wy 

And it remains to be added, that in 
Salter v. Hedgly {x). Lord Chief Justice 
Holt held that a party to a deed cannot 



(w) Noteto 1 Inst. 231. b. 
(*) Carth. 76. 
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covenant with one who is no party to it ; 
but that one who is no party to the deed 
may covenant with one who is a party, and 
oblige himself by sealing of the deed. 

The casewas to this effect :. 

In covenant, &c. the plaintiff declared 
that (the defendant) by a certain writing 
made (at such a day and place) the coun- 
terpart of which is sealed with the seal of 
Ridgly himself, and this is produced in 
court, reciting as followeth : imprimis.^ 
(here all the deed was recited) and the 
breach assigned was, that one Rock had 
not paid rent to the plaintiff. 

The defendant craved oyer of the deed 
which was entered in these words, and it 
was to the effect following, {viz) '^ Articles 
^* of agreement made between John Salter, 
^^ of the one part, and Charles Rock of the 
'^ same county, baker, (but did not say of 
" the other part), as followeth ; imprimis. 
^^ That the said John Salter doth for himself,^ 
" his heirs, and assigns, set and let one 
*' house or tenement called, &c. unto the 
*' said Charles Rock for the yearly rent of^ 
** &c. payable quarterly. And. whereas 
" the aforesaid Charles Rock hath agreed 
'' and taken the house aforesaid, paying the 
'^ rent quarterly, and leaving it in good 
^^ repair ; and that the said rent may be 
'' satisfied as aforesaid, be it known unto 
'' all men, that I. John Ridgly^ do covenant 
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** for myself, &c. on the behalf of the said 
*' Charles Eock, that is to say, that the said 
*' Charles Rock shall pay the rent and per- 
*^ form the other covenants, &c/^ reciting 
them particularly, &c. which deed was 
sealed by Rock and Ridgly ; and after 
oyer, the defendants demurred generally. 

And it was argued for him that he was 
not bound by this covenant, because he 
was not a party to the deed ; and it is a 
rule in law, that he who is not a party 
to the deed, can never give or take any 
thing, &c. except it is by way of remain- 
der, which is not this case, and for autho- 
rities in point the cases in the margin were 
cited {y). 

It was argued for the plaintiff that this 
deed was in the nature of two deeds, upon 
one and the same piece of parchment (which 
might very well be, as it was agreed on all 
sides,) and therefore the defendant shall be 
obliged by it ; and it doth not appear in this 
case, whether the deed was indented or not, 
so that if it is taken as a deed of the first 
person, and a stranger, he may be very well 
obliged by such a deed to have any thing 
performed as a fidejussor y which in former 



(y) 3 Cro. 66. Sfcidmore v. Vandevestan, 2 Inst. 673. 2 Roll.. 
Abr. 220. 2 Cro. 359. Goodman v. Knights, 1 Inst. 352. RoU. 
72. SeeLtv. 138. Gilby and Copley, 2 Lev. 74. Cooker v. ChUd. 
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days was a customary form ; and to prove 
this were cited the cases in the margin (z), 
And it was also said one who is not a party 
to the deed may be made an attorney by 
the deed itself, to make livery and seisin 
upon a feoffment {a) . And where an at- 
torney is made by a deed to which he is a 
stranger, the deed itself njay be by indenture 
as well as by deed poll. 

And in addition to the point so ruled by 
Hoit, Chief Justice, the court was clear in 
opinion that the action did lie against the 
defendant upon this deed. 

And it is to be observed that this case arose 
on an instrument which was not indented, 
and hence the observation of Holty Chief 
Justice, as found in a report of the same 
case, viz, ** This doth not appear tq be 
'* an indenture : it is per quod^am scriptum 
^^facty ^c." In Shower's Report the opi- 
nion of Holt, Chief Justice, is stated in 
these terms : " Why cannot a man oblige 
'^ himself by a deed, if there be express 
" words for.it and he seals it ? Suppose at 
*^ the end of an indenture it be * And be it 
^* known unto all men, that A.B. for himn- 
^' self covenant, &c/ and he seals it, why 
*^ not this oblige him ? A man cannot take 
^' immediately where he is not a party ; 



(z) 40 Ed. 3. 5. Fitz- Ab. Tit Oblig. 16. F. N. B. 140. b. 
(a) 1 Ia»t. 52. b. 
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*• but where do you find that a man cannot 
" give without being a party ? In a deed of 
** feoffment, a warrant of attorney to A • not 
" a party, is good now, though formerly held 
^* to be otherwise/^ 

To resume the general observations on 
this head, it is usual with some gentlemen 
in describing the parties, to arrange them 
under different heads, according to the dif- 
ferent characters or the circumstances under 
which they are to act or to grant. For in- 
stance, when ^. is a beneficial owner, and 
Idso a trustee with J?., they make A . a party 
of the first part, and A. and B. parties of 
thes second part ; and they observe a like 
course when one person is to take estates 
or receive benefits under different characters, 
or in different modes ; for example : when 
^. is to be a trustee jointly with B. of one 
estate, and a trustee jointly with C. of 
another estate, they make^. and JB. parties 
in one clause, and of one part, a,ndA. and C. 
parties in another clause, and of another 
part. 

There is an accuracy in this mode of prac- 
tice, since it opens to the mind the diflferent 
operations of diflferent parts of the deed.. 
It also facilitates the remembrance of the 
different characters in which the parties 
are acting. But the rule of law does not 
require this or any other like arrangement 
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of the parties. Though A. and jB. are par- 
ties only in one clause, they may be grantors 
or grantees, covenantors or covenantees, 
either jointly or severally i and although 
they are named jointly, ajnd the grant he to 
one of them separately, or the nomination 
of the other be a mere dead letter, still the 
deed will not b.e in any nianner invalidated.. . 



^dly. Of the Testatum Clause^ 

In the testatum clause it is usual to. 
express the consideration for which the 
release is made, and the niode of expressing 
the consideration must be governed by cir- 
cumstances, so as to adapt the language of 
this part of the instrument to the facts and 
the intention of the parties, 

By the rules of the commivn law no con- 
sideration is necessary to the validity of a 
release, or of any other deed. The consi- 
deratioij is added, for the purpose only of 
shewing the equitable title, or rebutting the 
presumption which would raise a resulting 
lise or resulting trust, or to shew on the in- 
ternal evidence of the deed, that the c^^ed 
was not voluntary, &c. so as to be fraudulent 
against creditors or subsequent purchasers. 

That there may be a resulting trust under 
a conveyance by lease and release, for want 
of aconsideration, is perfectly clear: whether 
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there may be a resulting use, is a point 
which requires more minute investigation ; 
and on that point, some observations ' will 
be afforded in the division which respects 
the declaration of use. 

Sometimes the consideration is merely 
nominal.-^In that case the receipt is ac-? 
knowledged very briefly by the words— •'the 
'^ receipt whereof is hereby acknowledged ;*• 
and when the nominal consideration is paid 
to several persons, the clause should be in 
this form or to this eflfect : — *' the receipt 
*' whereof respectively they do hereby re- 
" spectively acknowledge ;^^ or thus, '^ the 
* * receipt of which said sums of and 

" to the said respectively paid as 

" aforesaid, they respectively do hereby 
" acknowledge/' 

When a full and valuable consideration 
is paid, the receipt for the consideration 
should be expressed more fully as in the 
subjoined clauses, and these clauses should 
vary according to the mode in which the 
consideration is to be paid. The form in 
which the consideration is expressed, and 
of these receipts are now to be added. 

1. A pimple Form of Consideration paid 

by one to one. 

In consideration of £ of lawful money 

of the united kingdom of Great Britain ami 
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Jftimidf current in Great Britain^ to the said 
, as the executrixes of the will of the said 
, well and truly paid hxff the said ^ 

immediately before the execution of these pre-' 
sents^ with the privity^ consent, and approbation 
if the said , the husband of the said , 

and in full for the absolute purchase of the 
said and the fee^^simple and inheritance 

thereof; The receipt of which said sum of 
£ they the said do hereby ac^ 

kno'Ufledge, and of and from the same sum and 
every part thereof, do hereby acquit, release, 
and for ever discharge the said , his 

heirs, executors, administrators, and assignSj^ 
and every of them. 



Wb^n the Consideration is paid by several 

to several in certain Proportions, 

• 
^nd in consideration of the sum cf d^ of 

lawful money of the united kingdom of Great 

Britain and Ireland, current in Great Bri^ 

tain, paid by the said and in equaf 

moieties, immediately before thf exception of 

these presents to the said J. P. and M.his wife,^ 

and F. and G. in the proportions hereinafter 

mentioned, (that is to say J as to the sum of 

£ being one moiety or equal half part 

if the said purchase money, or sum of £ 

to the said J. JP. a/nd M. his wife, or one of 
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them. And as to the sum of £, being 

cne^ourth oj the said purchase money or sum 
nf dB to the said F,; and as to the sum of 
£ being one other fourth part and residue 
t(fthe said sum of £ to tht saidG. m 

full ^ for the absolute purchase of their respec^ 
tive shares of and in the said messuages, Sfc. 
hereby released or otherwise assured or in'^ 
tended so to be and the feesimple and inherit- 
tance thereof with the appurtenances ; The 
receipts of which said several sums of £ 
and £ and £ , making together 

the sum of £ to the said J. P, and M. 

his wjfe^ and tp the said F. and G, respectively 
paid as aforesaid, they the said J. P. and M. 
his wife, F. and G. do hereby severally and re^ 
spectively acknowledge, and qf and from the 
same sums respectively, and pvery part there^ 
of, do, and e^ch and every of them doth hereby 
acquit, release, and for ever discharge the said 
and respectively, and their respective 
heirs, executors, administrators ^ and assigns, 
and every of them, 



When the Consideration is as to Part 

secured by ^Ond. 

That in consideration thfit the said bond of 
the said R. A. C. bearing even date with these 
presents, hath been given ^nd entered into to 



1 



* 424 ON LEASE AND RELEASE. 

the said E. F. as qfonsaidfor securing the 
principal sum of £ and interest , and 

also in consideration of the sum of £ 
of lawful money of the united kingdom of 
Great Britain and Ireland^ current in Great 
Britain, to the said F. N. well and truly 
paid by the said R. A. C. immediately before 
the execution of these presents ; and mak- 
ing together with the said principal sum of 
£ so secured by the bond of the said 

R. A. C. as aforesaid, the sum of £ 
being the full consideration agreed to be 
given by the said R, A. C. for the purchase 
of the said messuage, Sfc. and all the estate 
and interest of the said F. N. therein, dis^ 
charged from any lien or claim at law or in 
equity, by reason that part of the said consi-^ 
deration is secured by the said bond of the said 
R. A. C. to the said E. F. and not paid : The 
receipt of which said sum of £ she the 

said E, F. doth hereby acknowledge, and of and 
from the same sum and every part thereof doth 
hereby acquit, release, and for ever discharge 
the said R. A. C, his heirs, executors, admi-^ 
nistrators, and assigns, and every of them. 



Another Form. 

That in consideration of the said sum of 
^3^0, paid bif the said C. 7. (o Messrs. S^ D* 
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and S. in part of the said sum or purchase 
money of JBI6OO, and paid by them to the 
said l.S. andl.B. with such consent andappro^ 
bation as aforesaid ; And also in consideration 
of the further sum of £12^0 of lawful money 
of the united kingdom of Great Britain and 
Ireland y current in Great Britain, residue of 
the said sum of £1600 to the said I. S. and 
I. B. well and truly paid by the said C. J. im- 
mediately before the execution of these presents ^ 
r^ith the privity, consent, and approbation of the 
said C. C. and which said several sums qfjB320 
and ^*1280, making together the said sum of 
«£l600, have been paid to, and are received by 
the said I. S. and I. B. in part satisfaction 
and part discharge of the principal money and 
interest now due and owing to them on the 
mortgage or security made to them and the 
said R. M. and F. C. as aforesaid, and as to 
them, and also the said C. C. are in fullfdr 
the absolute purchase of the messuage, Sfc. 
hereby released and covenanted to be surren-* 
dered or otherwise assured or intended so to 
be ; the receipt of which said sums of £320 
and c£l280, making together the said sum of 
<£16D0, they the said I. S., T. B., and C. C. do 
hereby severally acknowledge, and of and from 
the same sum and every part thereof, do hereby 
acquit, release, and for ever discharge the said 
C. /. his heirs, executors, administrators and 
assigns^ and every of them. 
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Another Form, 

■ ■ 

That in consideration of the premises ^ and 
for and in consideration that the sum ofjC3620 
of lawful money of the united kingdom of 
Great Britain and Ireland, current in Great 
Britain, is to be paid to the said T. M. and 
S. D. S. immediately after the sealing and 
delivery of these presents by the said Ac* 
countant General of the said Court of Chan-- 
eery, by his cheque or note on the Governor and 
Company of the Bank of England, being the 
said sum of £3620, raised in such manner as 
is hereinbefore mentioned or recited, pursuant 
to the direction of the said order of the 11th day 
of July 'last ; the receipt of which said sum of 
£3620 the said T. M. and S. D. S. -are to 
acknowledge by a memorandum to be indorsed 
on these presents ; and of and from the same 
sum when paid, and every part thereof, they 
the said T. M. and S. D. S. do, and each of 
them doth declare, that the said Accountant 
General of the said Court of Chancery, and 
also the said Lord R. his heirs, executors, ad-- 
ministrators, and assigns, and every of them, 
shall be acquitted^ exonerated, and discharged 
for ever by these presents ; the same sum of 
being in full for the absolute purchase of the 
inheritance in fee-simple in possession of the 
said hereditaments and premises hereinafter de^ 
scribed, and intended to be hereby granted and 
released. 
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Another Form. 

And in consideration of the sum of £ of 
lawful money of the united kingdom of Great 
Britain and Ireland, current in Great Britain, 
to the said well and truly paid by the 

said immediately before the execution of 

these presents, on the nomination and at the 
instance and request if the said testified by 
his executing these presents, and in part of the 
principal monies and interest now due 4md 
owing to the said on the security ^ the 

several mortgages made to him as aforesaid, and 
in full for the absolute purchase of the fee^ 
simple and inheritance of the said freehold and 
copyhold lands and hereditaments hereinafter 
described, and hereby released, and covenanted 
to be surrendered or otherwise assured, or in-- 
tended so to be discharged of and from the pay^ 
ment of all or any part of the residue of the 
same principal money and interest, or any 
contribution on account thereof; the receipt of 
which said sum of £ * the said doth 

hereby acknowledge, and -of and from the 
same and every part thereof, doth hereby acquit, 
release, and for ever discharge the said 
his heirs, executors, administrators and 
assigns, and every of them. 

And these forms vary with the circum- 
itances to a degree which will be as infiniie 
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its the transactions of mankind admit— and 
often the motives to sdttle^ to bar intails, 
&c. &c. are expressed as the consideration. 

Formerly the practice was for each person 
to give a separate and distinct acknowledg- 
ment for the consideration paid to him 
respectively. 

In modern practice^ it is more usual for 
the several persons to whom distinct sums 
of money are paid, to isuiknowledge the 
receipt of the sums paid to them respec- 
tively by one and the same clause, as shewn 
in one of the forms already given. 

The acknowledgment of the receipt is 
merely a formal and not an essential part of a 
deed. Little or no advantage is derived from 
it. The only real use of it is to enable the 
releasee to plead the receipt, and the super- 
added release in bar to any action for the 
consideration money {a). 

To the receipt in the body of the deed is 
usually added, a receipt to be indorsed on 
the deed. This receipt is more necessary 
and useful than the acknowledgment in the 
body of the deed, since this receipt is re- 
garded by courts of equity ; insomuch that 

when the receipt is signed, it is not incum- 
bent on a future purchaser, unless circum- 
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(a} ThurlcT. Madiaon, Style* 402. 
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8tainces, as noti<ie, &c; &c. impose on him 
the duty of further investigation, to enquire 
whether in faet the purchase money has 
been paid. On the other handj the want of 
this receipt is implied notice that the pur- 
chase money remains unpaid, and that the 
lands remain charged in equity with the 
payment of the consideration. 

In deeds of modern date, therefore, care 
should be taken that the receipt for the 
consideration money is indorsed and signed, 
or that distinct evidence can be given of the 
payment of the purchase money* 

The want of this receipt on deeds of 
ancient date, is not so material ; especially 
if the possession has gone with the deeds : 
From the length of time the payment of the 
consideration money will be presumed. 

Also when it is stated in the recital of 
deeds, that the consideration has been paid at 
a former period, and the conveyance is in 
consideration of payment having been so 
made, it is neither usual or formal, to add 
a receipt by indorsement. The receipt as 
acknowledged in the body of the deed, or 
the recital, which is evidence of such receipt, 
has all the effect in equity, which would be 
ascribed to a receipt by indorsement. The 
reason which introduced the practice of in- 
dorsmg the receipt, does not apply to a 
case attended with these circumstances. ' 
It IS well known that deeds are frequent- 

VOL. ir. F p . • ^ , 
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\y executed before the purchase money has 
been paid ; and in equity, the payment of 
the money might be enforced, although the 
receipt of it be acknowledged in the body 
of the deed, when in feet the payment was 
never made. This rule of courts of equity 
introduced the general practice of indorsing 
the receipt on the deed ; and the omission 
to indorse the receipt, and consequent depar- 
ture from general practice, is deemed by a 
court of equity, implied notice that the pur- 
chase money has not been paid. It is, 
however, merely implied notice : payment 
may, therefore, be proved, although there be 
no receipt for the money indorsed on the 
deed. Such evidence will be an answer to 
the presumption raised in favor of the seller 
from the omission to take the receipt : and 
although a receipt should be signed, yet 
the purchaser and the land he has pur- 
chased while it remains in his hands will be 
liable in equity till the money has been 
paid. Unless it can be made out as a fact, 
that the. lien was not to subsist, equity will 
affect a future purchaser ; who takes with 
notice that the purchase money remains 
unpaid (a). The difference between the two 
cases is, when there is a receipt indorsed on 
the deed, future purchasers may rely on 



^m 



(a) Mackreth v. Symmons, 15 Yes. 3294 
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such receipt, unless they can be affected tvith 
notice, that the seller retains an equitable 
lien ; btit when the deed is expressed to be 
in consideration of asum of money paid at the 
time of the execution, and no receipt is in- 
dorsed on the deed, or a receipt is indorsed 
and not signed : this omission, as it affords 
ground for a suspicion, so it raises the pre- 
sumption, that the seller retains his equitable 
lien. This omission, of a form observed in 
general practice, is, in the view of a court of 
equity, that species of notice which will im-^ 
pose on the purchaser the obligation of tak- 
ing care that the purchase money has been 
or shall be paidi For this reason, also, it is 
usual in abstracts to state at the foot of the 
abstract of each deed, that a receipt is in- 
dorsed, &c» arid by v/hom it is signed- 

A very common method also of express- 
ing the consideration when paid to several 
parties, used to be to insert the considera- 
tion paid to each person immediately be- 
fore the words of grant proceeding from 
that person : so that the consideration was 
expressed in different clauses, severed by 
interposed words of grant ; thus — ''The said 
" in consideration of hath, &c. and 
*' the said in consideration of hath, 
*^ &c.^^ or thus : " in consideration of the 
'^ said hath, &c. and in consideration of 
'' the said hath, &c/' 

In modern practice, except in very par- 

F f2 
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and to hold the same unto the said Bass, his 
heirs and assigns : To the use of such per-* 
son or persons/ and for such estate or 
estates, and in such manner as he the said 
Topham, during his life, should by any deed 
appoint, and for want thereof. To the use 
of the said Topham and Bass, and the heirs 
and assigns of the said Topham for ever ; 
the estate of the said Bass being in trust 
for the said Topham, his heirs and assigns 
for ever. The lease for a year was made 
between the said Thickston, of the one part, 
and the said Bass, of the other part ; and 
thereby the said Thicksfon, in considera- 
tion of five shillings to him paid by the said 
Bass, did bargain and sell to the said Bass, 
his executors, administrators, and assigns, 
all the said premises, to hold the same 
to the said Bass, his executors, 8cc, from 
the day next before the day of the date 
thereof, for the term of one year at a pep- 
per-corn rent ; to the intent, that by virtue 
thereof, and of the statute for transferring 
uses into possession, he the said Bass might 
be in actual possession of the premises, and 
be thereby enabled to take a grant and re- 
lease of the reversion and inheritance there- 
of, to him and his heirs ; to and upon such 
uses, &Cr as should be declared by the said 
indenture of'release. 

It was admitted, that the only objection 
to the defendant's title was in the insertion 
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of the name of /. Topham^ as releasee in- 
stead of G. Bass, in the indenture of 24th 
March, 1781. The question for the court 
was, whether the defendant could make a 
good title to a purchaser ? if he could, a 
verdict to be entered for the defendant ; if 
not, the verdict for the plaintiif to stand. 

The case cited for the plaintiff was Cro. 
lEiiz. 903, 4 ; and the cases cited for the de- 
fendant were Co. Lift. 7- «• Shep. Touch. 75. 
Butler V. Eiton, Cary^s Rep. in Cha. 122, and 
Erles V. Lambert, Alleyn, 41, to shew that a 
grant is good, although the name of the 
grantee be omitted in the premises of the 
deed, provided it be mentioned in the ha- 
bendum. 

Lord Ellenborongh, Ch. J. gave the judg- 
ment of the court ; declaring the cases cited 
were perfectly satisfactory in authorising 
the court to put a construction on the deed, 
in support of it, which from the reason and 
good sense of the thing, the court would 
probably have done, without such autho- 
rities* 

In Trethewy v. Ellesdon (c), the indenture 
was made the 29th day of September, &c. 
between Nicholas Cossen, &c. of the one 
part, and Elizabeth Cossen, &c. and Nicho^ 
las Cossen, the younger, son of the said JB/i- 
zabeth, of the other part ; and it witnessed, 

(c] 2 Ventris, liU 
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that whereas the said Elizabeth Cossen hacj 
given and surrendered into the hands of the 
said Nicholas Cossen, one indenture of lease 
of an annuity, dated the 15th March, 
1657> of ten pounds yearly, going out of 
p.11 that his barton and demesne called 
Muldettj for a term yet to come, as in and 
by the said indenture of lease more fully 
9,nd at large appeareth, hath given, granted, 
and confirmed, and in and by these pre. 
sents, doth give, grant, and confirm unto 
the said Elizabeth Cossen, her heirs and as^ 
signs, by these presents, one annuity, &c, 
. to have, receive, and take yearly the said 
annuity te the said Elizabeth Cossen and 
Nicholas Cossen, the younger, and the survi-* 
vor and survivors of them at the usual 
feasts, &e. 

And it was argued for the plaintiff, that 
there was no sufficient grant by this inden- 
ture ; for it is said to be made between JVi- 
^holas of the one part, and Elizabeth and 
Nicholas Cossen, junior, of the other part, 
^.nd then recited the surrender of a former 
grant ; after which came these words, ** hath 
^^ given and granted, and by these presents 
^^ doth give and grant, &c/' and no grantor 
named. 

But the court were of opinion as to the 
piatter, that it was a good grant, the inden-^ 
ture being between Nicholas Cossen, of tliQ 
pne part, and Elizabeth of the- other p^-rt j 
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and then after a recital saith, *' hath given 
^^ and granted to Elizabeth, &c/^ that must 
be taken that Nicholas Cossen hath given 
and granted. 

The usual words of grant in this assu- 
rance are as to trustees, " bargain, sell, and 
^* release,'^ and as to persons beneficially iiv- 
terested as owners, " grant, bargain, sell, 
'^release and confirm/* 

The formal and more efficient words are 
*' release and confirm/* Either of these ex- 
pressions will be effectual for the object to 
be attained: even if both these wordis should 
be omitted, either of the other words would, 
it is apprehended, enable the grantee, being 
the owner of a particular estate capable 
of enlargement, to plead the deed as a re-t 
lease. 

When the gmnt is made at the request 
or under the direction, &c. of any person, 
the request, &c. are generally introduced in 
this form: — 

*^ The said at the instance and re- 

'* quest, and by the direction and appoint- 
'^ mentofthesaid A. B. and with thepri- 
** vity, consent, and approbation of the 
" said C. D. testified by their respectively 
^' executing these presents, hath granted, 
^* &c. and by these presents doth, &c/* 

Formerly it was usual to repeat this 
clause after the words of grant in the pa§t 
jind also in the present tense, 
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But by adding the words of direction, 
&c. immediately before the words of grant 
in the past tense, the language of direction, 
&c. equally governs the words in the pre* 
sent tense. 

This is then the more neat, and now the 
more usual mode of introducing the clause 
of direction, &c. It avoids a repetition 
which is always ungrateful to those who 
read legal instruments. 

When there are several grantors, the 
clause of grant is, in more correct practice, 
introduced by words of joint and several 
grant, viz. the said A. B. C. D. and E. F. 
have, and each and every of them hath 
granted, &c. and by these presents do, and 
each and every of them doth, &c. And 
frequently different grantors are arranged 
in classes, so as to shew the different cir- 
cumstances under which, and the different 
characters in which, the grantors act. A com- 
plex form is added, as best illustrating the 
utility and even the object of this arrange- 
ments In exercising powers given to several 
persons jointly, no words of severance, as 
in the case of a joint and several grant, are 
used. 

In this clause also, the releasee ought to 
be named. This is proper, though not ab- 
solutely necessary. It was formerly the 
opinion, that though a grant might be 
good without an habendum, an habendum 
could not be good without a grant. As far 
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as respects the grantee, the law to be col- 
lected from Spyve v, Topham [d), and the 
cases there cited, is, that though the gran- 
tee be not named in this part of the deed^ 
or though some other person be named by 
mistake, yet the grant will be good, if from 
the context, and in particular the haben- 
dum, &c. the intended grantee can be 
ascertained beyond all reasonable doubt ; 
and if the grant be to several, and some 
of them only are capable of taking, the 
grant will be good to those alone who are 
icapable. 

It is also usual to express in this clause 
the words of limitation when an estate in 
fee is to be conveyed. This is only a for- 
mal part of the deed, nor is it necessary 
when there is an habendum, since the ha- 
bendum is in point of law the proper part 
of the assurance for introducing the words 
of limitation, for it is the office of the pre- 
mises to name the grantee, and describe 
the parcels^ and of the habendum to limit 
the estate. 

But it may be observed, that if the ha- 
bendum be inconsistent with the grant in 
the premises, the grant in the premises will 
prevail, and the habendum be rejected (e). 



(d) 8 East. 115. 

(e) Sheppard's Touchstone, 98. 
Auditor King's case, cited 8 Rep. 56. 
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Therefore, if a grant be made to A., and 
his heirs ; habendum to him , for his lifcy or 
to him and his executors for yeare ; the 
grant will prevail, and the habendum be 
rejected. 

Whenever the grant in the premises can 
be rendered consistent with the limita* 
tions . in the habendum, the words in the 
grant will be qualified by the words in the 
habendum (/). The rule is, that where a 
deed speaks by general words, and after^ 
wards descendis to special words, if the spe-* 
cial words agree to the general words, the 
deed shall be int^ded according to the 
Stpecial words (g). 

Thus, if a grant be. to A, and his heirs, 
habendum to. him and the heirs of his 
body (A), or habendum to him and his heirs, 
during the life of some other person or se- 
veral persons : in the former case only an 
estate tail, and in the latter case, only an 
estate for life or lives will pass, because in 
both these instances, the word *' heirs,'^ in 
the habendum, is rendered consistent with 
the word " heirs'' in the grant (a). 



(/) 8 Rep. 154. b. 

(g) 7 Edw. 3. Mortimer^s case^ 8 Rep^ 154, b, 
(A) Co. Lit. 21. 
8 Co. 154. 
Moor 87. 
Cro. Jac. 476, 
(i) Grant to two, habendum to one for life, r^mf^mdi^T to 
another, Shep. Touch« 109. 
Co. Litt. 183, 
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And when the grant and the habendum 
import the gift of different; estates, as a 
grant to A., and the heirs of his body, 
habendum to him and his heirs, an estate 
in tail will pass by the grant in the pre- 
mises, and the remainder in fee will pass 
by the habendum {k). 

. It would have been the reverse if the grant 
had been to. A. and his heirs, habendum 
to him and the heirs of his body, for the 
habendum would have qualified the grants 

So the habendum may destroy the 
effect of the grant, and render void a deed 
which, without the habendum, would have 
been good : as when a grant is made to A. 
for his life, or to A. and his heirs, with- 
out any habendum (/), the grant may ope- 
rate according to the intention of the 
parties ; but by the addition of an haben- 
dum. To hold from a day to cofne, or from 
an event, thus importing to pass an, estate 
of freehold under the rules of the common 
law, and to commence in futuro, which is 
contrary to the rules of that law, the 

I 
I 

Cro. EWz. 254. 

9«o.47e- - - — 

3 Lev. 339. 
(/} Co. Litt. 21. a. 
8 Rep. 154. a. 
Shtpp. T»ticb. 108« : > 
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habendum will destroy the effect of the 
grant, and the deed cannot operate either 
under the grant, or under the haben- 
dum (m). Also the habendum may regulate 
and modify the language of the grant, as 
in the instance of a grant to two, habendum 
to one for life, remainder to another in tail 
or in fee ; and in the instance of a grant to 
two persons, of lands, habendum, one moiety 
to one in fee, and the other moiety to the 
other in fee. 

As it is the proper office of the premises 
of a deed to name the grantee, and of the 
habendum to limit the estate, it is highly 
expedient to observe this regulation, so as to 
introduce the limitation of estate into the 
habendum without attempting to express 
the estate in the premises. . General conve- 
nience enforces this regulation. It facili- 
tates practice : it aids the judgment ; it 
assists the memory ; it enables men of 
experience to perform their duty with dis- 
patiih and with judgment. *' And each of 
these considerations is of importance to the 
public as well as the individual practitioner. 

3dly, The lease for a year is generally re- 
cited in this part of the release. Some- 



i«i 



(m) Balclwin*« case, 2 Rep. 23. • 

Shep. Touch. 109. 

1 Inst. 183. 
(ft) Buckler's case, 2 Rep. 55. 1st resolutiohf 

Hogg y« Crosij Cro, Eliz. 2&4» 
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times^ though not very: frequently, it is re- 
cited after the clause, *^ All the reversion.'* 
It is immaterial in what part of the deed 
this recital is introduced. But as it is more 
generally expected to find this clause in 
tliis part of the assurance, there is, with a 
view to practice and professional habits, a 
convenience in having it inserted in this 
part of the deed. 

It is observable also, that the recital is 
only a formal and not an essential part of 
the release ; for if, in point of fact, there be a 
lease, it is of no consequence that the reci-* 
tal is omitted. The object of the recital is 
to make it evidence of the lease as against 
the releasor, and those who claim under 
him. 

In practice it is doubted by some gentle-* 
men of experience, whether this recital 
operates by way of evidence or estoppel; and 
those who think that it operates by way of 
estoppel, contend, that in recovery deeds, and 
as against the issue in tail, or the persons in 
remainder or reversion, the recital cannot be 
used, since persons of this description clum 
under the original donor, and are not bound 
by estoppel. But considering the recital as 
evidence only, and not as estoppel, there 
does not seem to be any well founded rea^ 
son against the admission of this evidence^i 
In a question in which the issue are con- 
cerned, or, as in the case of recovery deeds^ 
the reversioners or remainder-men are in* 
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tcrested,. There is an incongruity in admit-' 
ting that the release is operative at the time 
of suffering the recovery, and inoperative 
at a future day^ under the sanie identical 

evidence. 

. In Ford v. Lord Grey (o), it was resolved 
that the recital of a lease in a deed Of re-» 
lease, is good evidence of a lease against the 
lessor, and those that claim under him. In 
Salkeld^ there is a report of the same C3se{p). 
There is the qualification,. that as to others 
it is not evidence, without proving that 
there was such a deed, and that it has been 
lost or destroyed. 

The cases on this point with their dis- 
tinctions will be found in Com. Dig. Evid. 
B.5. 

By an act of parliament in Ireland, a 
recital of a lease for a year is conclu- 
sive evidence of a lease for a year, and no 
lease is prepared. In some of the West 
India islands also, and particularly in Ja- 
maica^ no lease for a year is used. 

When a recital of a lease for a year is in- 
triocluced, it should be in this form : 
. In the actual possession of the said 
in(m: being y in virtue of a bargain and sale 
^thereof made to him by the said 
-m: : consideration of Jive shillings, paid to 
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(o) 6 Mod. 44. 
fp) 1 Salk. 28d. 



s> - s. 



ON LEASE AND RELEASE, 445 

each of them by tke'^aid' , by inden-^ 

ture, bearing date on the day next before the 
day of the date, and execut&d before the exe- 
cution of these presents for one xvhole year, to 
be computed from the day next before the 
day of the date of the same indenture of bar- 
gain and sale, and by force of the statute 
made for transferring uses into possession. 

Or it should be with such variations, as 
the circumstances of the case may re- 
quire. It should express by whom and to 
whom the bargain and sale is made,, and on 
what consideration ; and that by force of 
the statute of uses the grantee is in the 
actual possession. 

The expression, however, that the grantee 
is in the actual possession, is not strictly 
correct. The bargain and sale gives the 
estate only, not the posssession. Any ex- 
pression which shews that the grantee has 
a vested estate for one year, will be more 
correct ; but an attempt to change the pre- 
sent form, would meet with opposition, and 
would not be productive of any benefit, ex- 
cept under the rule, qui bene distinguet bene 

ft 

docet. 

Let it also be observed, that when a con-^ 
veyance is made by a corporation by lease 
and release, and the lease is perfected, as in 
prudence it ought to be by entry, the re- 

VOL, !!• GO 
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cital in the release of the Tease for a year 
should advert to* and notice the entry, in- 
stead of referring, as is usual in ordinary 
cases, to the statute of uses. The declara- 
tion also at the end of the lease for a year, 
instead of being in the common form, 
should state that the demise is made to the 
intent that by virtue of these presents, and 
an entry to be made by force of the grant 
or demise hereby made, the said 
(the grantee) may be in actual possession^ 
&c.(/?) 



Athlyy Of the Parcels. 

« 

No part of a deed requires niore atten- 
tion than that which contains the parcels. 

In all cases, care should be taken that 
all the lands intended to pass, are includ- 
ed ; and that no lands are included except 
those intended to pass ; and the lease and 
release shoilld severally contain, either in 
words, or in substance, precisely the same 
parcels : general or comprehensive terms, 
should receive minute attention, to guard 
against mistakes in this particular. 



(p) Buckler's case, 2 Rep. 55. Ist Resolution. 
Hogg V. Cross, Cro. Eliz. 264. 
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At law, no more will pass than is well 
described : and all that is described, and 
that the grantor is competent, ^o convey, 
will pass* 

As between a seller and his heirs, and a 
purchaser and his heirs, a court of equity 
will correct any error, by supplying the 
omission of any parcels by mistake, or de- 
creeing a reconveyance of parcels includ- 
ed in the conveyance, but not intended 
to pass. 

But {q) the issue in tail, or persons in 
remainder, are not bound to supply any 
omission. This is, often, relevant and mate- 
rial, in regard tO the effect of recovery 

deeds. 

« 

In general, it is right to adopt the de- 
scription contained in the former deeds, un- 
less on account of a division of an entire 
thingy as a manor or farm, into parcels, such 
description would be irrelevant. When 
such subdivision takes place, the new de- 
scription should be made as simple as may 
be, and the attention should be directed 
. to select those circumstances of description 
which will distinguish the property from 
any other. 

After enumerating the parcels by their 
denomination, as a manor, farm, &c. 



(f ) In a conveyance by tenant in tail. 

6 6 9 
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the leading circumstances of description 
are numbers, quantities, name> local situa-- 
tion, as to township, parish, &c. occupa- 
tion, rent, abuttals, or boundaries, or the 
like : and in case any words are used in re- 
ference to a former description, these words 
should make the reference as clearly and 
distinctly, and at the same time as simply 
as may be. Complexity and accumu- 
lation of description should be studiously 
avoided. 

In general, descriptions which depend on 
words of reference involve too much lan- 
guage, and accumulate description on de- 
scription, until they have rendered the 
description so complex, as to be hardly in- 
telligible ; at all events, to be intelligible 
only by a great exertion of the mind, and 
a minute comparison between the words 
of reference and the different circumstan- 
ces, facts, &c. brought withiathe compass 
of the terms of reference ; and frequently 
an error in any one branch of the de- 
scription will destroy the effect of the 
grant, since the description cannot be 
made out by evidence. 

When anew description is adopted, it is 
prudent to take the most obvious circum- 
stances of certainty 3 as the foundation and 
ground-work of the description : thu^. 
All that messuage, tenement, and farm. 
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^^ called , situate in the parish of , 
" in the county of : which said heredi- 
*^ taments do consist, &c. or do contain, 
*^ &c, and were formerly the inheritance, 
*' &c. or were late in the occupation, &c/^ 

The advantage of adopting this mode ia 
that the subsequent part of the description 
is independent of the former part of it, and 
therefore though the subsequent circum- 
stances of description may be erroneous, 
this error will not vitiate the grant, since 
that which is certain of itself, cannot be 
destroyed by that which is uncertain, false, 
or insensible. And it is a general rule, 
that when the first and material circum- 
stances of the description are true, a false 
addition does not affect the validity of the 
grant (r). The maxims zx^j falsa demonstra^ 
tio non nocet : nil Jacit error, nominis cum 
de persona (or de re) constat, Veritas nominis 
tillit errorem demonstrationist 

When circumstances of demonstration 
are added to a description which is cer- 
tain, the sole object is, to distinguish the 
particular lands from others, to which the 
description might otherwise apply ; or to 
express the intention of the parties respect- 
ing the quantities, &c. or to give a history 



(r) Bacon's Maxims, No. }3 and 25. 
Shep. Touch. 240. 
And ie« Poe y. Greatbead, 8 East. 91* 
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of the deduction of the title, from owner 
to owner; or to connect the title under 
the deed in preparation, with the title un- 
der former conveyances, wills, &c. 

In general, purchasers are very anxious 
to have a new description of the parcels 
they purchase, so as to adapt the descrip- 
tion to the present circumstances of the 
property. 

This is done in one of two modes, either, 

1st, By describing the parcels by their 
old description, and then adding a decla- 
ration to this effect, *^ Which said mes- 
" suages, &c. are now better known or 
" distinguished by the several names^ 
*^ quantities, and other certainties herein- 
*^ after mentioned, that is to say. All, &c/' 
or, 2dly, The modern description is first 
inserted, and this is the more correct form ; 
and then a declaration to this effect is add- 
ed, " Which said are the same 
*^ as were comprised in certain indentures, 
" &c. and were there described as, &c/* 
(here insert the old description.) 

But this object is frequently more con- 
cisely and more neatly attained by the 
mode of referring to the parcels in the re- 
citals of former conveyances : for instance, 
a recital that by indentures of lease and re- 
lease, bearing date, &c. and made, &c. all, 
&c. either taking the parcels fully, with the 
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additional clause^ '^ which said messuages^ 
^' &c. are the same messuages, &c. as are 
" hereinafterdescribed, and hereby released, 
^' &c/^ or which is still preferable, '' divers 
" messuages, &c. therein particularly ilien- 
" tioned and described, being the same 
*^ messuages, &c. as are hereinafter describ- 
^^ ed, and hereby released, &c. or (as the 
" circumstances require) comprising among 
"them the messuages, &c. hereinafter de- 
" scribed, &c/^ 

In modern practice, schedules for the de- 
scription of parcels are made, as will after- 
wards be noticed, the means of simplify- 
ing the form and the language of deeds. 

The general rule is, that there must be 
a sufficient certainty of the lands conveyed, 
and if th^re be an uncertainty respecting 
the parcels, the deed will, as to these par- 
cels, and so far as the uncertainty exists, 
be void. 

The rule of law, however, is, that " cer- 
**tum est quod certum reddi potest. ^^ For this 
reason it is immaterial whether this cer- 
tainty be in the deed as a substantive or 
independent description, or depends on a - 
reference to some other deeds, or to facts, 
or other circumstances : and the descrip- 
tion may be by a reference to a description 
contained in other deeds, as *' all those mes- 
" suages, &G. which were comprised in cer- 
*' tain indentures, bearing date, &c. an^ 
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*' thereby conveyed, &c. to and to the use 
" of, &c/' 

But this is an inconvenient and objec- 
tionable mode of description, since, in or- 
der to give application to the language of 
the deed, and the certainty of the parcels, 
the deeds themselves to which the refe- 
rence is made, must be produced and 
proved ; at least in the cases of titles, de- 
pending on modern deeds. 

In the case of a reference to ancient 
deeds, perhaps evidence that the lands have 
been held under the deeds to which the re- 
ference is made, would be received, with- 
out proving, or even producing the ancient 
deeds ; and the objection does not exist 
when the deeds containing the reference, 
are indorsed on the deeds containing the 
description to which reference is made. 

The objection also, is in a great measure, 
if not wholly obviated, in most instances, 
by a previous recital, which contains a de- 
scription of the parcels, and thus as be- 
tween the parties contains a positive cer- 
tainty, except so far as the issue in tail, or 
persons in remainder may be affected by 
the question. On this point the observation 
applied to the recital of a lease for a year, 
in the release, will be equally relevant to 
any other recital. The observation of 
Lord Chief Justice Holty applicable to this 
point, and it embraces a general rule, is. 
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•* a general recital is not an estoppel, but 
** the recital of a particular fact is {s).'^ 

Nor is the objection of so much force 
•when the description refers to a fact capa-- 
ble of proof, as a descent, seisin, occupa^ 
tion, and the like. 

As often as there are various recitals iii 
a deed, with reference to a deduction of 
the title to different parcels, the more sim-*- 
ple, neat, and accurate mode is, to insert 
the parcels comprised in each class of 
deeds, in a distinct schedule, and to make a 
reference from time to time in the recital, 
and also in the grant to the appropriate 
schedule : thus the recital will be to this 
effect : " Whereas, by indentures, &c* bear- 
" ing date, &c. and made, &c. all, &c. which 
** are comprised and described in the first 
** schedule to these presents, with their 
** rights, members, and appurtenances, were 
** assured, &c/^ Or when the circumstan-^ 
ces require it, the recital will assume this 
form : *^ Whereas, by indentures, &c- bear* 
*^ ing date, &c* and made, &c. divers here^ 
^^ ditaments^ and among them, all those, &c. 
" comprised in the first schedule to these 
•^ presents, were assured/^ And then the 
schedule will omit all the parcels in the 
recited deeds, except those which are the 



(*) 1 Shower, 67. 

Salter v. Kidlqr* cited 1 Samd. 8. Holt. 210. 
2 Foit. 52. 
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subject of the deed under preparation. The 
other recitals will proceed in like manner, 
adapting the recital to the circumstances. 
The grant will be by words of reference 
to the description in the schedules^ and will 
be governed by the intention of the parties. 
In general, it will be to this effect : " All 
^^ those, the messuages, &c, which are men-* 
" tioned and described in the first, second, 
" and third schedules, to these presents^ 
'"^ and every part, &c.^' 

In case the general words proper for the 
parcels in each schedule, are added in that 
schedule, then the referience will be to the 
rights, members, and appurtenances, by 
general words thus : after the words *^ every 
*^ part and parcel of the same,'^ adding 
** with the rights, members, and appur^ 
^^ tenances ;'' but when, as more frequently 
happens, the general words are not inserted 
in the schedule, the general words should 
be introduced into the body of the deed, 
in the same manner and in the same form, 
as if the description of the parcels had 
been inserted in the body of the deed, in 
the clause containing the grant. 

While adverting to this subject it will be 
proper also to notice, that sometimes th« 
ancient description, and sometimes the mo- 
dem description is, for convenience, thrown 
into a schedule, instead of being contain- 
ed in jkhe body, of the deed. Simplicity, 
and a desire to keep the deed in a state to 
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• 

be intelligible, with greater ease, are the 
objects in view } and no persons except 
those^ who have had experience on this 
subject, can fully appreciate the practical 
convenience of these and the like arrange- 
ments. One caution, however, which is 
rarely observed, is descrying of notice in 
this place : whenever there is one descrip- 
tion dependent on another, or connected 
with it, care must be taken to guard against 
any omission which may be found in the 
effective description ; and with that view, 
there should be added some words of re- 
ference to embrace the lands contained in 
the modern, or in the ancient description 
to which reference is made, either for iden- 
tity, or for greater certainty : for instance, 
supposing the conveyance to be. of *' all 
" those lands heretofore described, as ,'^ 
\l«rith a reference to them, as '* now better 
" known or distinguished by the names of 
*^ ;'^ or the grant is of*' all those now 
*' called ; which said , were 

*^ formerly described as or were for- 

** merly known by the names, &c. contain- 
*^ ed in the schedules :" in each of these in- 
stances there should be ulterior words of 
dfescription, for the purpose of compre- 
hending, as the case may require, any par- 
cels contained in the ancient or the modern 
descriptions, which may not have been 
effectually comprised by the efficient part 
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of the description. -Such additional clause 
may be in these terms, or to this effect : 
•* And all other the messuages, &c. which 
are comprised or described in the sche- 
dules to these presents, and not herein- 
*^ before released or otherwise assured ;" or, 
•^ All other the messuages, &c. comprised 
** in the description, lastly hereinbefore 
'' contained, and not hereinbefore releas* 
" ed or otherwise assured/' The neces- 
sity, or at least the expediency of such 
additional clause of description, arises from 
the consideration, that an additional de- 
scription referred to for the purposes mere- 
ly of certainty or of identity, cannot give 
to the terms of description, any effect be- 
yond their own genuine import ; conseque- 
quently the circumstances of identity or 
description cannot be made to comprehend 
lands which are clearly and beyond all 
doubt omitted* 

For example, suppose three farms are 
intended to be conveyed, and they are call- 
ed A., B., and C, and were formerly de- 
scribed as D., E., and F.; and the grant is 
of all those i^rms called A. and B.,«and the 
reference is, by these, or the like terms, 
•< which said farms were formerly called, 
'' D., E., and F/' It is obvious, that this 
demonstration or addition is false ; and it 
is apprehended that the false demonstra^ 
tion or addition, cannot extend the words 
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of description in the grant beyond their 
actual import, since it is as probable that 
the farm C. may have been omitted out of 
the grant by design, as that the farm F. 
may have been inserted in the enumeration 
of the circumstances of demonstration with 
an intention to include it. 

In assignments of leaseholds the pre-* 
vailing practice is to introduce the parcels 
in the recital of the lease ; but in convey- 
ances of the inheritance, it is always de- 
sirable, when the circumstances will ad- 
mit of that arrangement, to introduce the 
description of the parcels into the opera- 
tive part of the deed. 

But even in conveyances in fee, particu- 
larly in re-conveyances by trustees or mort- 
gagees, it is common to insert the parcels 
in the recital, and to convey them by words 
of reference to the description in the re- 
cital. 

Trustees and mortgagees frequently ob- 
ject, under the advice of cautious practi- 
tioners, to convey by any other description 
than the identical description contained in 
the deeds of conveyance to them, or those 
under whom they claim. In such cases, it 
is advisable to add to that description, 
words to comprise lands, &c. which have 
become subject to the same uses, since 
the creation of the trust or mortgage; thus: 
" All messuages. Sec. which by exchange. 
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^ allotment, or otherwise, are subject at 
*^ law or in equity- to the uses or estates 
** affecting the messuages, &c. hereinbefore 
** described, or any of* them." 

The observations peculiarly proper to 
the' description of parcels in recovery 
deeds, will be found in the chapter on Re- 
coveries. 

When freehold and copyhold lands arc 
intermixed, care must be taken not to in- 
clude the copyhold lands in the operative 
part of the grant; or if they are included by 
general words, as parcel of a farm or close, 
&c. they should be expressly excepted. 

In many instances, experience proves it 
to be impossible to distinguish the free- 
hold from the copyhold lands, and it may 
happen that some of the lands to be par- 
ticularly described, are of copyhold tenure, 
io that the exception of them would be 
inconsistent with the grant, and for that 
reason, the exception be void. 

To obviate this diflficulty, the grant it- 
self should be of '* All such and so many 

and such parts as are of freehold and not 

of copyhold, or customary tenUre, of, 
" and in all, &c." adding a full descrip- 
tion of all the parcels, including freehold 
and copyhold lands, or inserting such par- 
cels in a schedule. 

Sometimes the parcels are so circumstan- 
ced, particularly in cities and towns, and 
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in common field lands^ that it is almost 
impossible to describe them accurately ; or 
if they could be accurately described, the 
description would run into a great and in- 
convenient length. 

In cases of this sort, a ma^p or plan may, 
with great convenience and propriety, be 
used or referred to, as part of the descrip- 
tion of the parcels. 

In that case, the reference to the map or 
plan may be made by a clause to this ef- 
fect : ^^ which said hereditaments are more 
**. particularly delineated or described in 
y the map or plan thereof written in the 
^* margin (or according to the fact) contain- 
*' ed in the schedule to these presents,'^ or 
'* in the schedule hereunder written, or 
" hereunto annexed.'* In this instance also, 
there should be general words to com- 
prehend all the parcels in the map, so as 
to embrace those parcels, if any, which may 
have been omitted out of the 'description 
in the grant. 

Sometimes, and particularly in titles de- 
pending on terms for years, it is impossible 
from the confusion of boundaries, or other- 
wise, to shew to what parcels the descrip- 
tion in the ancient deeds is applicable. As 
often as this difficulty occurs, different 
modes of practice are observed . 

Sometimes the deed creating the lease 
recites the parcels fully, as in the lease ; and 
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the parcels which are sold, and are to be 
assigned are described either in the recital 
of the purchase deeds, or some other recital, 
or stated in a schedule, and the assignment 
will be made of ^' all such and so many 
*' and such part of the hereditaments com- 
*' prised in the said indentures of^ &c. and 
*' thereby demised, &c. as are comprised in 
** the said hereinbefore recited indentures,'^ 
or a^cordiHgto the circumstances « in. the 
•^ schedule hereunder written, or hereunta 
** annexed ;'' or some other terms of refer- 
ence adapted to the circumstances of the 
cases should be used. 

At other times the parcels to be conveyed 
are described fully in the operative part of ► 
the deed; and words of qualification to this 
effect are added: " or such and so many and 
*' such parts, &c. of the said messuages, &c. 
" as are comprised in the said term, and be- 
•^ came vested in the said, &c/^ either by the 
means aforesaid, or any other means. 

For a variety of forms of this sort, see 
the precedents to be introduced into the 
next volume. 

In deeds of partition and settlement it is 
usual to have a general description in the 
operative part of the deeds, and a more de- 
tailed and minute description in the decla- 
ration of uses. This becomes necessary 
when by reason of a new arrangement of 
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the parcels into farms, &c. the old descrip-* 
tion is inapplicable to the allotments. 

A preferable mode seems to be to allot^ 
the lands, and describe the lands in each al* 
lotment fully in a separate schedule, and to 
convey all the lands comprised in the sche- 
dules ; and then to declare the usje of the 
lands in the different sehedtiles, aocp^ding 
to the agreement of the parties ; hy ap- 
propriate references to those schedules. 

When exchanges have taken place either 
under acts of parliament or under other au- 
thorities, it is common to grant the parcels 
by their old description, and to add ah ex- 
ception of all the lands which have been 
takenfrom the grantor under the allotments, ^ 
and to grant by general words, ar a partir 
cular description, all the lands which have 
been allotted to him. 

To the particular description shauld be 
added the general words of ^^ all messuages^ 
" &c/^ or " all houses, &c. or all |«rays, &,c.'' 
adapted to the particular parcels. 

And when the words of description used 
in the deed under preparation embrace, 
under a collective name^ or general denomi- 
nati<5n, more lands than are intended to pass^ 
there should be an exception of such of the 
lands, &c. as are not intended to be convey- 
ed. This exception should be made by the ■^■ 
words '' excepting out of tlae grant, &c." 
hereby made^ or some other words to .that 

VOL.II. 5 H 
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effect. All exception is particularly im- 
portant when tliere is a grant of a manor, 
and some of the demesnes are to remain the 
property of the grantor, or arc to be con- 
veyed to other persons. 

The rules respecting the exception {a) are 
1st. It must be to the grantor, &c. at least 
not to a stranger. But it is not necessary 
to name any person. 

2dly. It must be of part of the thing 
granted, or of an easement, as a way, &c, and 
not of a thing not comprised in the grant, 
nor t>f a thing not in esse {b). 

3dly. It must be of a particular thing out 
of property comprised under general words, 
or under a general denomination ; as a farm 
out of a manor ; a close out of a farm ; a 
room out of a house ; or the like. 

For the exception of a particular thing 
granted by a particular name, will be repug- 
nant to the grant, and void for that reason. 

4thly. It must be of a thing capable of 
being severed ; and the description of the 
thing excepted, must be as certain as if it 
were to be granted (c). 

After the description of the parcels the 
clause of all the reversipn, &c. is generally 
added. 



(a) Cn. Litt. 47. a. 

1 Sh«pp. Toucbttone, 76. 

(b] Difference between exception and reservation, Co. Litt«47 
^C; Wilson V. Armourer, Sir T. Raymond, 207. 
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This is a formal and not a necessary 
clause. By a grant of lands the reversion 
or remainder of those lands will pass [d) ; 
but lands in possession will not pass by a 
grant of the reversion or remainder {e) of 

' these lands ; but a reversion will pass by the 
name of a remainder^ or a remainder will 
pass by the name of a reversion {/). 

With some gentlemen it is a practice to 
grant the reversion or remainder, and nut the 
lands themselves, as often as the grantor has 
the reversion or remainder only. As often as 
this is done care should be taken that the 
reversion or remainder is accurately de- 
scribed : any important error in the descrip- 
tion would vitiate the grant ; for instance, 
when there is not any such reversion or 
remainder as that which is mentioned in 
the grant* 

For this reason it is rarely if ever prudent 
to grant the reversion or remainder eo 
nomine^ as the efl&cient part of the descrip- 
tion. 

The particular case in which it is conve- 
nient and even proper to grant the rever- 
sion or remainder eo nomine, is when the 
grantor has several estates in the same lands. 



•■» 



[d) Plowd^n 161. 

10 Rep. 107a.Vaughan 83. 

(e) 10 Rep. 107 b. Vaughan 63. 
{/} Shep. Touchstone, 84. 

Jn xl (fv 



464 ON LEASE AND RELEASE. 

• 

and he wishes to grant, as he may do (g)^ one 
of these estates, being in reversion or rt*- 
mainder, ' and to retain the other estates. 
To grant the lands themselves would, un- 
der these circumstances, be to grant the 
possession : however even when the lands 
themselves are granted, effect may be given 
to the intention by a conveyance to uses* 
and a proper declaration of the uses of the 
conveyance. But particular care is to he 
taken to grant the reversion or remainder 
only, when the learning of merger would 
apply and would destroy contingent re- 
mainders, contrary to the intention if seve- 
ral estates were granted. 

When rents are to be apportioned, on 
account of the division of the lands out of 
which the rents are reserved, a clause of ap- 
portionment may be introduced in this part 
of the deed by a grant of a portion of the 
rent, and this apportionment may be intro- 
duced into the grant in these terms :—^* And 
*^ also the yearly sum of X* , being that 

*^ .part of the yearly rent of £ reserved 
by the said indenture of lease, bearing 
date, &c.which according to an apportion- 
ment, agreed upon between the said 
(grantor and grantee) is to be received by 
the said grantee, his heirs and assigns, as 
from the day of in respect of 



€C 



(g) Co. Litt 54. b. 345. a. Iq the caM put in Co. Litt. 345, 
both estates passed by forc&of the words totum statum suum. 
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^' the messuages, &c. hereby released, 

'^* or otherwise assured or intended so tobe/^ 

Also in this part of the deed, the clause 
gf all the estate (A) is generally added. It 
never should be added unless it be the in- 
tention of the grantor to pass all the estate 
vested in him. It should always be omitted 
when a particular estate only is creating (i). 

Sometimes, particularly in assignments of 
leases, this clause has been the operative 
part of the limitation ; and the habendum, 
as being repugnant thereto, has been re- 
jected {k). ' But according to the case of the 
Earl of Derby ^ 8 East. 502. the habendum 
may limit aparticular estate, byway of under 
lease, notwithstanding the clause of all the 
estate. 

The latter determination very properly 
construes the different parts of the deed, as 
amounting to a grant of all the estate, viz. 
411 the ownership, with the qualification in- 
troduced by the habendum, viz. during the 
time of the particular estate to be created, 
and thus renders the several parts of th^ 
deed consistent. 

Another clause usually added in this part 
of the assurance imports a grant of all the 
deeds, &c. 



(A) Co. Litt. 345* a. 

(i) See page 179 of this volume. 

(A;) Jermyn v. Orchard^ Show. Par. Cas. ITO. 
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There is scarcely any form- which varies 
more than this does, in the hands of different 
gentlemen. 

The form in the Appendix has been ge- 
nerally approved, and seems to ascertain the 
rightsof the parties as between purchaser and 
seller, according to the general opinion and 
practice of the profession. — But in mortgage 
deeds the grant should be of all the deeds 
generally, and not of those only which con- 
cern the lands jointly with others of less 
value. 

Some gentlemen omit the clause of all 
deeds, &c. altogether. Agreeable to the pre- 
sent understanding of the profession con- 
cerning the right to deeds, this clause should 
not be omitted. 

According to the case of Field v. Yea (/), 
the deeds will belong to the grantor, if he 
retain any part of the lands, unless he ex- 
pressly grants the deeds by words, trans- 
ferring the property of them to the grantee, 
so as to enable him to maintain an action of 
detinue or trover. 

For the old learning respecting deeds and 
the right to them, see Buckhursfs case(i»). 
The particular decision in the case of Field 
V. Yea, is not easily reconcilable with those 
first principles of law, which flow from the 



(i) 2 Durn. aud East, 70S. 
(m) 1 Rep. 1. 
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rules of cqnimutative justice, or with the 
particular maxim quod meum est sine facto 
sive defectu meo amittivelin alium transferri 
non potest. The decision \& tenable only 
on the ground that the property in the deeds 
was not fixed, but ambulatory ; leaving the 
property to the law of nature, qui capit iUe 
J'acit. 



Of the Habendum. 

The habendum consists generally of seve- 
ral parts, viz. 

First. An enumeration of the parcels. 

Secondly. The name of the gmntee. 

Thirdly. The limitation of the estate in- 
tended to be granted- 

Fourthly. Of words of njodification or 
regulation . 

First. The parcels are generally enume- 
rated by words of reference. These words 
of reference should be sufficiently compre- 
hensive to embrace all the parcels ; and the 
general words used in this part of the deed, 
for the purpose of enumerating the parcels, 
should be used throughout the deed on alf 
occasions in which it may be necessary to 
refer to the parcels. In strictness, the enu- 
meration of the parcels in the habendum is 
not necessary in ordinary cases. The only 
case in which it is necessary, is where difte-^ 



466, ON LEASE AMD RELEASE. 

rent lands included in the parcels are to be 
granted for different estates, so that it is ne- 
cessary to distinguish some of the parcels 
from others, bs. the forms in the Appendix; 
and even under these circumstances one ha- 
bendum may introduce several lands to be 
held for different estates : thus to have and 
to hold all, &c. unto the said his heirs 

and assigns, viz. as to to him, his 

heirs and assigns for ever, and as to 
to him and his heirs for the life of 

Secondly. The grantee ought to be named 
in this clause. The law will not admit of the 
introduction into this clause of a mere 
stranger as a grantee. A stranger, it is well 
known, may be introduced to take by way 
of remainder after the determination of the 
estate of the grantee, so as a particular estate 
is limited to the grantee : and although the 
grant be to several persons, the baben-* 
^um may either sever their tenancy, or it 
may limit an estate to one for life or in tail 
with remainder to the others, or it may 
limit one moiety to one and the other 
moiety to the other. This, however, is 
more commonly done at this day by a decla- 
ration of the uses of the conveyance, rather 
than by the grant. * . 

Thirdly. It is essential in all cases in 
which any other estate than for life of the 
grantee is to pass, that words of appropri- 
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ate limitation should be added to the grant; 
and they are properly, and when omitted 
in the former part of the deed necessarily^ 
inserted in this clause. Of course to pass a 
fee, the word " heirs," and to pass an 
estate tail the words ^^ heirs of the body,^* 
with words of procreation as ** to be begot- 
ten,^^ or the likeequivalent expressions, and 
with such other additional words as are pro- 
per to designate heirs of a particular de- 
scription when heirs of that description are 
intended to take, must be inserted. And 
when a mere estate of freehold, pur autre 
mcy is to pass, the limitation may be to the 
heirs or to the executors of the grantor, ac- 
cording to the intention of the parties. 
Sometimes the limitation has been to the 
heirs, executors, administrators and assigns. 
In such case it has been determined, that 
the heir shall take as special occupant in 
preference to the executor {p). But it should 
seem that all of an estate, pur autre vie 
would pass by a mere grant to the person, 
without extending the gift in terms either 
to the heirs or to the executors or adminis- 
trators. 

In creating an annuity in fee there is the 
peculiarity that the grantor must grant for 



(p) Atkinson ▼. Baker, 4 Durnf. find East, 299. 
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himself and his heirs (^), to the grantee and 
his heirs, in order to make the annuity per- 
petual ; for there cannot be an annuity in fee 
unless the heirs of the grantor are charged 
by the grant. These observations apply to 
an annuity in fee as distinguished from a 
jrent charge in fee. 

In limiting estates, pur autre vie, it is the 
more eligible way, if circumstances and the 
intention will admit, to limit the estate to 
and to the use of the grantee, his heirs, &c. 
rather than to make the limitation and the 
declaration of the use in distinct clauses. 
The like observation is applicable when 
several persons are grantees and to be te- 
nants in common. The habendum may at 
once be to and to the use of the grantees, 
their heirs, &c. instead of a grant to them as 
joint-tenants by the rules of the common 
law, with a clause declaring the use to them 
as tenants in common. 

Observe also, that all estates of freehold 
granted by a common law conveyance must, 
except in the instances of things created 
de novo, be granted to take effect immediate- 
ly. A grant either of lands or of the rever- 
sion of lands, or of rents already created, 
for an estate to begin from a day to come. 



(9) Co. UtU 144. b. 
1 Roll. Abr. 220. 



ON IJIASE AND RELEASE. 



471 



6r on an event, and which would place the 
freehold in abeyance, is void (r): 

Fourthly, When there are several gran- 
tees, and they are to be tenants in common, 
then to controul the construction of law, 
upon the grant, words of modification for 
severing the tenancy must be added. 

In common law conveyances, and conse- 
quently in this assurance by release, which 
is one of them, the words *' to hold, &c. as 
tenants in common,^- either with or with- 
out words negativing the joint-tenancy must 
be used ; but in conveyances to uses as far 
as respects the limitation of the use, and in 
wills, words of modification of less definitive 
import, as " equally to be divided, &c.^^ 
will suffice {s). 

Under this head it may with propriety be 
noticed, that a person who has the fee has 
the utmost extent of interest of which he is 
capable ; and his estate doth not admit of 
any increase or enlargement. It may be 
determinable or defeasible, and these qua- 
lities may be discharged by a release. Such 
release operates by way of extinguishment 
pf right or title, and not a release in en- 



'^. 



(r) Essay on Est. Chap. « Freehold." 
W Fisher r. Wig^, 1 Peere Will. 14. 

Rigd^n y. Vallier, 2 Ves. 252. but seq Cases and Opi« 
nions, Vol. 2. 279. 

WilK 180, 3 Brq. C. C. 233. 8 T. Rep. 765. 
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largement of a prior estate. When an in- 
strument operates as a release by way of 
enliEirgement^ it transfers an estate ; it passes 
a seisin : in shorty it is a conveyance; and 
bence the practice that uses may be and are 
continually declared of a seisin transferred 
by this assurance ; but no use can be de-"* 
clared on a release of right or title, or of a 
possibility ; and of this description is a re* 
lease of the detei'minable or defeasible qua- 
lity of an estate in fee. There is one spe- 
cies of fee, however, which, as already 
noticed, admits [of enlargement. This is 
the particular case of an estate tail con-^ 
verted into a base or determinable fee. In 
this instance, the base or determinable 
fee may be in one person, and an actual 
estate may be in another person ; and on 
piinciple, this fee or particular estate 
may be enlarged by the accession of the 
remainder, or reversion in fee, which confers 
the ulterior interest : for there is an estate 
to be added, and that estate is in legal de- 
nomination larger than this base or determi- 
nable fee ; and by the union of the two inter- 
ests, the ownership under the determinable 
fee may merge in the absolute fee. This 
case is an exception to a general rule, that 
one fee cannot be dependant or expectant 
on another fee. That rule is universally 
true, when understood with the qualifica- 
tion, that one fee cannot, by tbegron^ pf the 
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•party be expectant on another fee. The 
conversion of an estate tail into a basefee, 
is merely a consequence or conclusion of 
lawv. The material difference is where a 
ihan grants an estate to another and his 
heirs, determinable in any manner, he re-*» 
tains merely a possibility of reverter. This 
possibility may be released to the person 
who has the determinable fee » but it does 
not admit of being granted: on the other 
hand, an actual reversion or remainder, 
though expectant on a base fee, derived 
from an estate tail, cotifers an interest, 
which may be granted from one person to 
another; and for that reason may be releas- 
ed to the person who has the prior estate 
in fee. No doubt is entertained, that even 
when there is a determinable fee, an instru- 
ment in the form of a lease and release 
would operate by way of release of the 
possibility. The case is noticed only for the 
sake of a distinction, and to illustrate the 
general principles which govern the assu- 
rance by lease and release, as a conveyance 
admitting of uses to be executed into 
estate, under the statute for transferring 
uses into possession. 

Of the Declaration of Use. 

' As this species of assurance passes an 
«std.te at the common law, it admits of a 
declaration of use, and the use should alh 
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trays be framed so as to express the inteti'* 
lion of the parties. The uses thus flowing 
from and governed by the intention of the 
parties, vwry so mateiially tit every instru- 
jsent^ that it will be more proper to con- 
sider the uses to be introduced in each in- 
strument, in treating of that instrument^ 
under the different heads of purchase deeds,, 
and the like, than to detain the reader with 
a discussion of the subject in this chapter. 

However, the general observations sug- 
gesting themselves on the circumstances 
which render it necessary to resort to a 
conveyance to uses, because the intention 
cannot be accomplished by a conveyance at 
the common law without uses, will form an 
useful part of this work, and will be intro- 
duced into this chapter. 

The declaration of uses generally, though 
not necessarily, follows the habendum. Some- 
times there are several clauses of habendum^ 
^nd there will be one entire declaration of » 
use of the several estates passing by each 
distinct habendum. Sometimes also the uses 
are declared distinctly as to different parts 
of the lands, and frequently the clause de- 
claratory of the use, finds its place in some 
other part of the deed, than the clause im- 
mediately following the habendum. Within 
the whole scope of the learning, more peculi- 
arly belonging to the province of the convey- 
ancer, none is more important to be known 
than that which concerns the doctiine af 
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uses : for there are many things which may 
be done through the medium of a convey- 
ance to uses^ which cannot be accomplished 
by a conveyance merely and simply at 
the common law ; consequently there are 
many instances in which it is absolutely 
necessary to resort to the learning of uses^ 
in framing a conveyance. 

The following observations will give a ge- 
neral outline of the more useful points aris- 
ing out of this important learning. 

First. No one can take immediately un- 
der a grant, unless he be named as the 
grantee ; and, as a consequence, a child un- 
born cannot take the first estate limited by 
the grant ; because he is not capable of be- 
ing the grantee, or of immediate livery. But 
a conveyance may be made to one person 
to the use of another person, and a child 
unborn may be the first cestui que use^ 

Secondly. A man and his wife are con- 
sidered in law as the same person, and from 
the legal unity of their persons, a grant 
from a man to a woman, being his wife, is 
void. But a grant by a man to another 
pevon to the use of his wife is good : so a 
devise by a man to his wife is good, since a 
will does not operate with effect until the 
death of the testator. 

Thirdly. A man cannot, at the common 
law, make a grant of an estate of freehold 
to commence in Juturo ; but he can con- 
vey the laud inmiediately to an use which 
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is to give an estate of freehold to commence 
infuturo. 

Fourthly. A man cannot make a grant at 
the common law, reserving to himself a 
particular estate as an estate for years, for 
life, or in tail ; but a conveyance may be 
made to a man to uses under which he may 
limit to his own use an estate for years, for 
life, or in tail ; and if he declare some uses, 
but leaves an interval for the precise pe^ 
riod of his life, the use will result to him for 
that period. 

Fifthly. At the common law, a man can- 
not grant an estate, reserving to himself a 
power over that estate. All he can do is to 
annex a condition to defeat that estate, so as 
to restore himself by the operation of the 
condition to his own ownership ; but a 
conveyance may be made to uses ; and un- 
der these uses the former owner may reserve 
to himself a power of revocation, whidi in 
some degree partakes of the nature of a con- 
dition ; or he may reserve a power of new 
appointment ; and under the latter power 
he may defeat, either wholly or partially, 
the use limited in favor of other personal. 

Sixthly. On a conveyance ^t the comr 
mon law, the estate cannot be defeated by 
any other means than. a condition ; and no 
one except the grantor or liis representa- 
tives, or in some cases by statute law, the 
assignee, having the reversion after a partis- 
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cular estate, can t^ke advantage of the con-» 
dition ; but through the medium of aconvey- 
ance to uses, powers of revocation and of 
new appointment may be given, either to 
the grantor or a stranger ; and these powers, 
when exercised, will defeat the estates pre- 
viously limited, as far as the estates shall 
be affected by the revocation or new ap- 
pointment. 

•r Seventhly. A condition, except when an-» 
nexed to a lease for years, must defeat the 
entire estate to which it is annexed ; but a 
' power under a conveyance to uses may not 
only defeat the estate to which it is annex- 
ed, but it may abridge or postpone the 
fiame^ or introduce a particular estate in 
derogation to the former estate, so as to 
defeat that estate partially, as in the in- 
stances of powers of leasing, jointuring, &c. 
and appointments in exercise of that power. 
Eighthly. No one taking an estate by 
grant at the common law, can by rightful 
alienation confer a title for a longer time 
than the continuance of his own estate ; but 
under uses in a conveyance, the owner of a 
particular estate may have a power which 
will enable him to confer the right of en- 
joyment after the determination of his own 
estate, as in the common case of estates for 
life, with powers of leasing, jointuring, &c. 
Ninthly. By the rules of the common 
law, several persons, taking, at different 
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time», on account of their coming in este at 
different periods, must necessarily take as 
tenants in common. See Justice Windham^s 
case, 5 Co/ce. But under a conveyance to 
uses, several cestuis que use^ taking at several 
times, because they come in esse at diffe- 
rent periods, may take as jointenants^ and 
the estate will vest in those, who first come 
in esse, subject to open and devest, when 
others come in esse. This rule also ex-» 
tends to wills* 

Tenthly. By the rules of the common 
law, estates, to give rights of ei\joyments to 
different persons in succession, must be 
limited by way of particular estates and 
remainders dependant thereon, and no 
estate can be limited with effect, in deroga* 
tion or abridgment of a prior estate ; but 
under a conveyance-to uses, one estate may 
be limited, in derogation or in abridgement 
of another estate, or so as to defeat the same, 
as in the common case of springing, future^ 
or executory uses, under powers of leasing 
and jointuring, powers of revocation and new 
appointment, powers of sale and exchange^ 
provisoes of cesser, and powers for shifting 
the estate on refusal to change the name, or 
on the accession to an estate, &c. Also an 
estate may, in a conveyance to uses, be 
limited by way of interpolation, so as to 
divide or separate two estates which were 
before immediately expectant^ one on the 
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other, as in the example of an estate for 
life limited by way of jointure, between the 
estates of A. tenant for life, with remain- 
der to B. in tail. 

Eleventhly* By the rules of the common 
law, one fee cannot be limited after or de- 
pendant on another fee ; or more generally 
speaking, no estate can be limited after and 
dependant on a fee previously limited ; but 
in a conveyance to uses, a fee may be li^^ 
mited to one person : and on a given event 
to happen within the rule prescribed against 
perpetuities, the fee, or a particular estate^ 
may be limited to another person ; as in the 
Common case of settlements to the use of 
one, and his heirs, till marriage, and after- 
wards to other persons ; and also the com-^ 
mon case of a limitation to the use of seve- 
ral persons in fee, with limitations over to 
take effect eventually either as between 
themselves or in favor of strangers. An(J it 
follows, that in all these, and the like cases, 
it is necessary to resort to a conveyance to 
uses to give effect to the intention of the 
parties, if that intention is to be accom- 
plished immediately, without resolving to 
any circuitous mode ; as a conveyance' upon 
trust, which requires another conveyance ; 
or the ancient practice of a conveyance, 
subject to a condition which will revest the 
estate in the grantor. As a general observa- 
tion, to be understood, perhaps, with some 
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qualifications, it may be noticed, that any 
mode of limitation warranted by a declara- 
tion of uses in a conveyance, may be intro- 
duced into a will. The like observation, as 
is afterwards noticed, applies to limitations 
6f trust. 

Many objects also, as the introduction of 
powers, &c. &c. may be aceomrpirshed 
through the mredium of a conveyance to 
uses, which cannot be accomplished, or can- 
not be accomplished with equal certainty 
and effect, by a bargain and sale, or cove- 
nant to stand seized to uses, being assuran- 
ces depending on contract and giving uses 
without the aid of a conveyance. Fines and 
recoveries with declarations of use, are, iit 
effect and in construction, conveyances to 
uses. The fine, in one case, and the reco- 
very, m the other case, is the conveyance. 

Having now stated the diflferent circran- 
stances under which it is necessary to resort 
to a conveyance to uses to give effect to 
the intention of the parties, because the 
same cannot be accomplished through the 
medium of a conveyance simply at com- 
mon law ; several points relevant to the 
doctrine of uses, and necessary to be ob- 
served in preparing conveyances to uses 
shall be noticed. 

First. There must be a seisin to serve or 
supply the use, for unless there be an estate 
to sei've the use, no use can ajrise to be exe^ 
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cuted by the statute ; consequently no use 
can arise from an ownership, which is mere- 
ly -equitable, or from a chattel interest, or 
an estate in lands, held by copy of court 
call. Again, one man cannot covenant that 
another shall stand seized to an use ; also 
the same person cannot be mei'ely and sim- 
ply the owner, and also the cestui que use. 
It follows, that a conveyance by A. to B. in 
fee to the use of B. in fee, will give the fee 
to B. at thie common law ; for there is not 
any use distinct from the seisin, or rather 
because the seisin of B. includes the use. 
So if a lease be made to A. to the use of A. 
for the lives of himself and two others^ this 
declaration of the use is, in truth, part of the 
limitation. So if a conveyance be made to 
A. in fee to such uses as A. shall appoint, 
anil in default of appointment to A. in fee, 
these uses are void, since there is not any 
seisin to supply them, or rather because A. 
cannot be merely and simply a trustee for 
himself ; but a conveyance to A. in fee to 
the use of B. for life, remainder to A- in 
fee, is a conveyance to uses for the purpose 
of raising the estate for life to B.; and B. 
will be seized by force of the statute of uses, 
while the remainder of A. being his owner- 
ship under the conveyance, will be a seisin 
by the common law, subject to the estate 
for life. See Bacon oh Uses, and Essay on 
Estates. Again, a conveyance to A. in fee 



482 ON LEASE AND REUBASE. 

to such uses as B. shall appoint, and in de* 
fault of appointment to the use of B. in fee, 
is a conveyance to uses operating on or to 
arise from the seisin of A. : and B. may at 
the same time have a power, and also the 
fee subject to the power. This was decided 
in Sir Edward Clere^s case {t); a case distin- 
guishable from the modem case oflGoodill 
V. Brigkam. In that case, properly under- 
stood, for it has not always been correctly 
understood, the power of the wife was bad, 
because there was not any power distinct 
from the seisin ; and the case turned on the 
ground, that the wif6 had merely s, seisin at 
the common law; and at^the common law, the 
same person cannot have the fee, and also a 
power over the fee. 

Secondly. A use cannot in the same con- 
veyance, be declared of a seisin, which is 
executed by force of the statute of uses, for 
the statute executes only the use in thie 
first degree. Thus, no use can be declared 
on the seisin of a bargainee or of an ap- 
pointee of a use, because the appointee or 
the bargainee has merely a use ; and the 
ulterior use declared of his estate is merely 
a use on a use, and therefore a trust not exe- 
cuted by the statute of uses. Thus, when 
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a bargain and -sale is made to A. in fee tQ 
the usp of B. in fee, A. the bargainee has 
merely a use, and the use declared in favor 
of B. is a use in the second degree, or merely 
a use on ^ use, and for that reason a trust. 
So, if an appointment under a power in a 
conveyance to uses, as distinguished from an 
appointment under a common law authority 
in a will, or an authority in an act of parlia- 
ment, bemade to A. in fee to uses, the appoiur 
tee will have an use, and all the ulterior uses 
declared of A/s estate are uses in the second 
degree, and therefore trusts not executed 
by the statute ; but though a bargain and 
sale may not be made to a use declared of 
the estate of the bargainee ; yet if a bargain 
and sale shall be made to the intent that a 
common recovery may be suffered to uses, 
these uses, though in a bargain and sale, will 
be executed by the statute, because they are 
to arise on the seisin of the recoveror, and 
not On the seisin of the bargainee. 

These observations also must be confined 
to bargains and sales of the use and appoint- 
ments under powers in conveyances to uses ; 
for if an appointment or a bargain and sale 
be made under an authority in a will not 
being a power to appoint to uses, or under 
an authority given by act of parliament, 
the bargainee: or appointee will be seized by^ 
the rules of the common law, and then no 
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objection exists against declaring an use 
under his seisin, and to be executed by the 
statute of uses : nor does the rule apply to 
new contracts by the bargainee or ap- 
pointee, &c, after his seisin shall be com- 
plete. For though a man derives his title by 
means of an use executed by the statute, he 
may by a new bargain and sale, or covenant 
to stand seized, &c. as well as by a convey- 
ance at the common law raise a new use on 
that seisin thus perfected in him. 

Another rule is, that the estate arising 
from a declaration of use cannot be more 
extensive than the estate out of which it 
is supplied {v). 

The best advice to be offered to the rea- 
der, is to pursue this important subject in 
the books which have been written con- 
cerning uses, beginning with Mr. Cruise^ 
then reading Mr. Sanders's more detailed 
work ; next Mr. Butler s excellent note in 
Co. Litt, on Uses and Trusts ; then Bacon's 
Reading on the Statute of 27 Hen. 8. and 
finally Mr. Sugden^s masterly performance 
pn Powers. To the author of these obser- 
vations, nothing is more gratifying than to 
recomnjend these works to the careful pe* 
rusal and attention of the profession. 



(») Dyer, 186, 
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Of resulting Uses. 

< ■ 

In this place, it should be observed, that 
when the release is to a man and his heirs, 
to the use of him and his heirs, the releasee 
will be seized under the rules of the common 
law, since he has the seisin at the common 
law, and the use gives him nothing more or 
less than he had before {u). So if the use be 
declared in favor of different persons of par- 
ticular estates, and the ultimate fee be 
limited to the releasee, he will be seized by 
the rules of the common law {w). But if a 
particular estate be limited to the use of the 
releasee, either for life or in tail, this use 
will be executed by the statute, and conse- 
quently he will be seized of that estate, 
through the medium of the statute. 

Sometimes also the declaration of use is 
considered as part of the limitation of the 
estate, as in the case of a grant by A. to B. 
and his heirs, to the use of B. and his heirs, 
for the lives of A. and B. without further 
limitation of use ; for in this case the grantee 
will be seized at the common law, and con- 
sequently the use forms part of the limita- 
tion of the estate {x). But if the grant had 



(ttj Bacon on Uses, 63* Essay on Estates, Introductory Chapt. 
{w) Jenkins v. Young, Cro'. Car. 230, 

Bacon on Uses, 64, c. ib. 
{x) Jenkias v. Young, Cro. Car. 230; 244. 
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been made to one person, and the use had 
been limited to another person, the use» as 
distinct from the conveyance, would have 
been effectual only under the learning of 
uses. 

Doubts have been entertained, whether 
m case of an omission of the declaration of 
use in the release, the use will result to the 
releasor, or whether it will remain in the 
releasee, even though there be no considera- 
tion, except a nominal one of five shillings. 
See Shortridge- v. Lamp /ugh {y). In that 
case, the decision was against the resulting 
use ; but Lord Ch. J. Holt admitted, that 
there might be a resulting use on a release. 
It is ^uite clear, that if the release be 
made for a valuable consideration, or for 
any purpose which requires that the seisin 
should remain in the releasee ; as to the in- 
tent, that a common recovery should be 
suffered ; there would not be any resulting 
use. And it is equally clear, that in all cases 
a resulting use may be rebutted by internal 
or external evidence, which shews that the 
Releasee was to be the beneficial owner. But 
if particular uses are declared, and the fee is 
left undisposed of, the fee will result to the 
grantor {%). So if the use of the fee be 
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limited to the former owner, he will be in of 
his old use, that is, of a new estate, and not 
the old estate ; but this new estate will be 
descendible in the same manner as the ol4 
estate was descendible, and is in law treated 
as the old use. 

But if the grantor takes a particular 
estate for life, or in fee tail, or if he takes a 
.fee differently modified, as an estate to him 
and his heirs till marriage ; or a fee liable to 
be defeated by a shifting use ; this will bean 
estate of which he will be considered as the 
purchasing ancestor, and it will be de- 
scendible though a fee, without regard to the 
descendible quality of the old use. Every 
will implies a gift, and therefore on a gift by 
will, no use will arise by implication {a). An 
use may be declared in express terms [b) ; 
and that use will be executed into estate, 
although the Statute of Uses was passed 
prior to the Statute of 32 Hen. 8. which 
authorises dispositions by will (c). 

So every gift of z, particular estate implies 
a consideration : it creates a service, and 
therefore no use will result on the gift of a 
particular estate {d) ; and yet an express 
use may be declared on the gift of a parti- 



la) Bro. feoff, al Use, p. 10. 

(6) Co. Litt 

(c) Butler's Co. Litt. 

(</) Perk. 1. 535. Dyer, 146. Cruise's Dig. U&e, 652. 
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cular estate. So if the grantee of a parti- 
cular estate assign his estate, no use will 
result to him at law. In equity, circum- 
stances may justify the court to declare 
that there is a resulting trust {e). 



Of Trusts. 

So also trusts may be, and frequently 
are declared in this instrument ; and these 
trusts must depend on the intention of 
the parties. Every modification of owner- 
ship, which is admissible under the learn- 
ing of uses, is admissible under the learn- 
ing of trusts ; for most trusts are uses, 
but so circumstanced, that they cannot be 
executed into estate under the statute. The 
general rule, that an use cannot be limited 
on an use; in other words, that an use in the 
second degree, cannot be executed into 
estate, is the cause, that many trusts, 
though uses in effect, are not executed by 
the statute. Thus, under a conveyance to 
A. in fee, to the use of A. in fee, in trust 
for B. and his heirs, or to and to the use of 
A. in fee, in trust for B. and his heirs ; the 
beneficial ownership, in effect the use, will 
be in B. and yet the statute will not execute 



(e) Castle v. Dod, Cro. Ja. 200. 
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that use. An impediment arises from the 
use declared in favor of A. though A. is to 
be merely a trustee. This point has been 
more fully discussed in a former division. 
At present, it will suffice to notice, that the 
release should never be made to the use of 
the releasee, when the intention is to de- 
clare, on his seisin, uses to be executed into 
estate, in favor of other persons under the 
statute of uses. 



Of Covenants. 

It remains only to be observed, that the 
deed should contain such covenants for 
title as are adapted to the circumstances of 
the case, and the intention of the parties. 
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Covenant to levy a Fine. The most simple Form. 

r£ms INDENTURE, made the day 

of in the year of the reign of our 

sovereign George the 3d. &c. and in the year of 
our Lord Between A. B. of, &c. of the 

one part, and C. D. of, &c. of the other part, 
WITNESSETH that it IS hereby declared and agreed 
by and between the parties to these presents, and 
the said A. B. for himself, his heirs, executors, 
and administrators, doth hereby covenant and 
9gree with the said C. D., his heirs apd assigns, 
in manner following, (that is to say) that he the 
said A. ^. shall or will at his own proper costs 
and charges as of Trinity Term now last past, or 
in« or as, and before the end of Michaelmas Term 
now next ensuing, acknowledge and levy unto 
the said C« D. and his heirs, before his Majesty's 
justices of the Court of Common Fleas at West- 
minster, one or more fine or fines, sur conuzance 
de droit come ceo^ S^c. with proclamations ac« 
cording to the form of the statutes in that behalf 
made and provided, and to be engrossed and re* 



* ^ 

* 



492 APPENDIX.* 

corded according to the order and course of fines 
in such cases used and accustomed, of All (par-- 
eels fully) {and general words) And also of all 
other the messuages, lands, tenements, and here- 
ditaments, which by the said , &cc, were 

, &c. together with their rights^ members^ 
and appurtenances, by the names and descrip-' 
tions of four messuages, six cottages, one toft, 
six barns, two dovecoats, seven gardens, six 
orchards, five hundred acres of land, sixty acres 
of meadow, seven hundred acres of pasture, and 
fifty acres of furze and heath, with the appurte- 
nances, in Rudston, and the parish of, &c. or by- 
such other apt, proper, and convenient names, 
number of messuages, and acres, quantities, quali- 
ties, and other descriptions as shall be sufficient 
to comprise the same. And it is hereby agreed, 
by arid between the parties to these presents, that 
the fine or fines so as aforesaid, or in any other 
manner, or at any other time or times, levied or 
to be levied. And all and every other fine or 
/ fines^ common recovery or recoveries, and other 
assurances whatsoever, at any time or times here- 
tofore, and to be at any time, and from time to 
time hereafter acknowledged, levied, suffered, 
made and executed, of and concerning the said 
messuages and hereditaments respectively, or any 
of them, either alone or jointly with any other 
lands, tenements, and hereditaments, by or be- 
tween the said parties to these presents, or any 
of them, either alone or jointly, and together with 
any other person or persons whomsoever, or to 
which they or either of them is or are, or shall or 
maybe parties or privies, or party or privy, shall be 
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and entire^ and was and were meant and intended, 
and is and are hereby directed and declared to be 
and enure, and the conuzee or conuzees named 
and to be named in the said 6i^ or fines, and every 
of them, and his and their heirs, and all and every 
other person or persons respectively, to whom 
the said fine or fines, recovery or recoveries, and 
other assurances respectively, have or hath been, 
or shall or may be acknowledged, levied, made 
and executed, shall severally and i^^pectively 
stand and be seised, As to, for and concerning all 
and singular the said messuages, lands, and here- 
ditanx^nts, with their rights, members, and appur- 
tenances. To the use of the said A. B. his heirs and 

■ 

assigns for ever (a), and to no other use whatso- 
Boever. In witness, Sfc^ 



m « 'tm* 



(a) The uses will be varied according to the circumstances : 
and there should be recitals and special forms in the testatum 
£lau^ only when circumstances require specification of a par* 
ticuiar intention. 
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FORM IT. 



Dectatation of the Uses of a Fine ; being for the 

Benefit of a Purchaser. 

THIS INDENTURE, made the 
day of in the year of our Lord 

1810, Between R. P. of 
Esq. and Catherine his wife, of the first part ; 
H. K. of gentleman, of the second part ; 

•and J. M« of in the county of 

pevon, gentleman, of the third part ; Witness- 
£TH, that in pursuance of an agre ement ia> 
this behalf, and in consideration, of the sum 
of ^ of lawful money, current in Great 

Britain, to the said R. P. paid by the said 
J. M. before the execution of these pre* 
sents, in full for the absolute purchase of 
the orchard, close, and hereditaments herein* 
after described, and the fee simple and inheri- 
tance in possession of the same hereditaments, 
with their appurtenances, including the timber 
growing thereon, and discharged of land tax 
which hath been redeemed, the receipt of which 
said sum of j? the said R. P. doth here* 

by acknowledge, and of and from the same 
and every part thereof, doth by these presents 
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ncquit, release, and discharge the said J. M« 
his heirs, executors and administrators; .it is 
hereby directed, declared, and agreed, by and be- 
tween the said parties to these presents, as far 
as they respectively are interested, that a certain 
fine, 8ur conuzance de droit come ceOy Sfc. levied 
by the said R. P. and Catherine his wife, unto 
the said H. K> and his heirs, of the orchard, close, 
and hereditaments, hereinafter described, among 
other hereditaments by the names and descriptions 
of one messuage, &c. with the appurtenances^ 
&c. in Hilary term now last past, and recorded or 
intended to be recorded as of Hilary term now last 
past, and all other fines levied or to be levied 
by the said 11. P. and Catherine his wife, or either 
of them, shall as, to, for, and concerning all that 
orchard, and one close, late two closes of land, 
situate, lying, and being, at or in W. in the said 
parish of S. with the appurtenances ; (which said 
orchard doth occupy a scite of 1 A. I R. 12 P. in- 
cludingthe hedges thereunto belonging; and which 
said close doth occupy a scite of 9 A. 9 R^ 19 P* 
including the hedges thereunto belonging,) being 
h close and hereditament which were formerly 
purchased by J. P. gentleman, who died intestate, 
of and from W. W. and H. W. Esq. or one of 
them, in the year 17"^ 1) and the same descended 
ro R« P. his eldest son, who devised the same to 
the said R. P. party hereto, his beirs and assigns 
forever, subject to a life estate to the Rev. J. P. 
the brother of the said R. P. deceased, (being an 
estate determined by his death,) and aUo subject 
to an annuity to J. P. his brother (being an annu- 
ity which is determined by his death,) ao^ which 
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right e. 
*nsoeYer, opei- 
Deelf .^e of the said J. J^* 

.or ever: And the said i*- "• 

^ Having agreed to enter into general 

^^ts for title, therefore the said R. P. ^^^/^ 

gby for.himself, his heirs, executors, and admi- 

^strators, covenabt with the said J. M. his heirs 

^rid a«^'K^* *'^^^ ^^ *^® *^'^ ^* ^^- P^'^^y hereto 
• i^w seised to him and his heirs, of an absolute 

estate of inheritance in fee-simple, of and in the 
said orchard, close, and hereditaments, herein- 
before described, and every part of the same, 
with the appurtenances, without any condition, 
trust, power of revocation, or of limitation to 

use or uses, or any other power, restraint, cause, 
matter, or thing whatsoever, to defeat, make void, 
lessen, or incumber the same estate, or any part 
thereof ; and also that they the said R, P. party 
hereto, and Catherine his vvife, now have in them- 
selves good right, full power, and lawful and 
absolute authority by these presents, and the 
fine hereinbefore mentioned, to grant and con- 
firm the same orchard, close, and hereditaments 
hereinbefore described, and every part of the 
same, with the appurtenances unto and to the 
use of tlie said J« M. bis heirs and assigns f6r 
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4,0 receive 
-. Hereof, without . 

ejection, interruptiu ^ Fine. 

or by him the said i\ 

heirs, or any other person e larts, made 

and free from all incumbrance. md in the 

done, committed, occasioned, pern, of, &c. 

fered by the said R, P. party hereto, 0. ^^annah 
son or persons whomsoever; And ^^ fthe 
that the said R. P. party hereto, and his \^ ^nd 
and all persons lawfully or equitably and tWv' ® 
fully claiming any estate or interest in or to tVi» 
said close, orchard, and hereditaments here\n« 
before described, or any part thereof, shall and 
will from time to time and at all times hereafter 
upon every reasonable request, and at the costs 
and charges in all things of the said J. M. his 
heirs and assigns, make, do, acknowledge, levy, 
suffer, execute, and perfect, or cause or procure to 
be made, done, acknowledged, levied, suffered, 
executed, and perfected all such further and other 
lawful and reasonable acts, deeds, conveyances, 
and assurances in the law whatsoever, for fur« 
ther, better, more perfectly, lawfully, and abso- 
lutely, or satisfactorily granting, limiting, releas- 
ing, confirming, or otherwise assuring the said 
close, orchard, and hereditaments, hereinbefore 
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described, and every part of the same, with the 
appurtenances^ unto and to the use of the said 
J. M. his heirs and assigns for ever, according 
to the true intent and meaning of these presents, 
as by the said J. M. his heirs or assigns, or his 
or their counsel in the law, shall be reasonably 
devised- Or advised and required, and be tendered 
to be made, done, and executed. IN WITNESS^ 
&c. 
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FORM III. 



Declaration of the Uses of a Fine. > 

THIS INDENTURE, of three parts, made 
the day of 51st Geo. III. and in the 

year of our Lord 1811, between J. D. of, &c. 
and Joan his wife, R. D. of, &c. and Susannah 
his wife, J. D. of, &c. and R. D. of, &c. of the 
first part ; J. B; of, &c. of the second part ; and 
C. D. of, &c. of the third part. Whereas the 
said R. D. and Susannah his wife, J. D. and Joaa 
his wife, J. J), and R. D. have acknowledged and 
levied, or intend forthwith to acknowledge and 
levy to the said J. B. and his heirs, one fine sur 
conuzance de droit come ceo^ ffc. of divers heredi- 
taments in the county of Somerset^ and among 
and together with other hereditaments which have 
been purchased by the said J. B. and have been 
or are intended to be conveyed to uses for thd 
benefit of the said J. B. his heirs, appointees; 
and assigns, all, &c. {describe the parcels fully) 
with their and every of their righu, members, 
and appurtenances, which said closes, lands, 
and hereditaments, at the time of levying the said 

fine, stood lioiited to the use of the said J. D. 
her heirs and assigns, forever. And Whereas 
DO uses have been declared of the said fine, so 
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far as the same relates to, or comprises the said 
closes, lands, and hereditaments, described in the 
recitals hereinbefore contained. An d Wh k re as 
the said J. D. is desirous that the same closes, 
lands, anu hereditaments, should henceforth be 
and become the inheritance of the said J. D. her 
husband, and be settled to the uses^ upon the 
trusts, ^nd for the ends, intents, and purposes, for 
his benefit, which are hereinafter limited, expect- 
ed, declared, and contained, of and concerning 
the same ; and the said R. D. and Susannah his 
wife, J. D« and R.. D. who joined in the said 
fine, in respect of the hereditaments purchased 
by the said J. B« have at the request of the said 
J. D. and Joan his wife, and for the purpose of 
conformity, agreed tojoinin the declaration here- 
inafter contained, of the uses of the said fine, 
M to the closes and hereditaments described id 
the recitals hereinbefore contained : Now this 
Ikdentuee WITNESSETH, and it is hereby 
granted, declared, and agreed by and between all 
the said parties to these presents, as far as they 
respectively ar^ interested in the closes and here- 
ditaaients mentioned or described in the recitals 
hereinbefore contained, and they hereby severally 
and respectively direct and appoint that the fine 
so as aforesaid, or in any other manner, or at any 
other time or times to be acknowledged and levi- 
ed, and also all and every fine and fines, common 
recovery^and common recoveries and other as«- 
surances whatsoever, at any time or times hereto- 
fore, and to be at any time and from time to time 
hereafter acknow;ledged, levied, suffered, made^ 
and executed^ of the said closes, lands, and hew 
reditaments, comprised and described in the recir 
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tals hereinbefore contained, or any of them, or 
any part or parcel of the same, either alone or 
jointly with any other lands, tenements, or here- 
ditaments whatsoever, by or between the said par- 
ties to these presents, or any of them, either alone 
or jointly and together with any other persoa op 
persons whomsoever, or to which they or any or 
either of them is or ate, or shall or may be par- 
ties or privies, or party or privy, shall be and 
enure,and shall be construed, adjudged,expounded, 
decreed, and taken to be and enure, and the same 
is and are^ and was and were meant, intended, 
and is and are hereby directed and declared to 
be and enure ; and that the person or persons to 
whom the said fine or fines, con^mfon r>ecovery ot 
recoveries, or other assurances i^espectively, havo 
or hath been, or shaU or may be levied, suffered, 
made, and executed, shall stand and he seised as 
to, for, and <!ohcerning the said closes^ lands, and 
hereditaments, mentioned and described in the 
recitals -hereinbefore contained, and every pari 
and parcel of the salne, with the appurtenances, 
to the uses, upon the trusts, and for the ends, 
intents, and purposes, hereinafter limited, ex* 
pressed, declared, and contained^ of and con- 
cerning the same, that is to say, {here follow uses 
to prevent dower.) IN WITNESS, &c. 
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FORM IV. 



Feoffment made to gain the Freehold by Disseisin. 



THIS INDENTURE, made, &c. between 
J. C. of, &c. and M, bis wife, of the one part, and 

A. B. of, &c. of the otber part ; Whsrkas the 
said J. C. is desirpuer of making a feoffment and 
levying a fine of the messuage or tenement, yard, 
garden, and hereditaments, hereinafter described, 
and also granted and enfipofied, or otherwise assur- 
ed OP intended so to be, and of limiting the same 
messuage, &c. to the uses hereinafter expressed 
and declared concerning the same ; ai)d the said 
M. the wife of the said J. C. hath agreed to join 
with him in levying a fine of the san^e messuage, 
&c. and hereditaments: Now this Indentu^^ 
WITNESSETH, that for the purposes bereiobefoire 
expressed, and in consideration qf ten shillings of 
lawful money of the united kingdom of Great 
Britain and Ireland, current in Great Britain, to 
the said J. C. well and truly paid by the said A. 

B. before the execution of these presents, the 
receipt whereof is hereby acknowledged ; the said 
J. C. hath given, granted, enfeoffed, and confirm- 
ed, and by these presents doth give, grant, en- 
feoff^ and confirm unto ttie said A. B. his heirs 
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and assigns, All, &c. (the parcels and the appro* 
priate general words'^and the reversion^ Sfc.) To 
HAVE AN0 TO HOLD the said messudge, or tene- 
ment, yard, garden, and hereditaments, hereby 
granted and enfeoflTed, or otherwise assured, or 
intended so to be, and every part and parcel of 
the same, with their and every of their appurte- 
nances, unto the said A. B. his heirs and assigns 
for ever ; To thk use, &c. {uses to prevent dower. 
Covenant to levy a fine^ with a declaration that the 

same shall opiate.) To THf: uses, upon the trusts, 
and for the ends, intents, and purposes hereinbe- 
fore limited, expressed, and declared, of and con- 
cerning the same, in confirmation of these presents, 
and for the purpose of giving more complete effect 
to the same. IN WITNESS, &c. 

Observation. 

There must be a letter of attorney from the feoffor, 
if absent, to give livery, and from the feoffee, if 
absent, to receive livery ; the feoffor by himself or 
his attorney should enter in the house, and claim 
the same as his inheritance : all other persons 
should thereupon quit the same : afterwards he 
should deliver the deed prepared from this draft, 
and then taking the key of the house,'deli ver the key 
to the feoffee, in the name of seisin and as seisin of 
the house and premises, with the appurtenances^ to 
the feoffee, his heirs and assigns, according to the 
form and effect of the deed. On the deed there 
should be indorsed a memorandum of the trans- 
action in these words, or to this effect : — 

Memorandum — ^That on the day and year first 
within written, the within named J. C. did enter 
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iipon and take possession of the messuage^ or te-^ 
pement, yard, garden, and hereditaments, describe 
ed in the within written indenture, and thereby 
granted and enfeoffed, or expressed so to be, and 
claimed the same as his inheritance, and havinfi" 
taken possession and seisin thereof, as aforesaid, 
did make livery of seisin of the same messuage, 
&c. to the within named A. B. to have and to 
hold to the said A. B. his heirs and assigns^ ac- 
cording to the form and effect of the within writ- 
ten indenture. 

N. B. If livery is given or received by attorney, 
the fact should be so stated* 
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FORM V. 



Feoffment and Covenant to levy a Fine. 

THIS INDENTURE, of five parts, made, &c. 
between !• L. of, &c. and Sarah his wife, of the 
first part; G, S. of, &c. and Frances his wife, of 
the second part ; T. L. of, &c. of the third part ; 
J. F. of, &c. and B. W. of, &c. of the fourth part ; 
and J. J. A. of, &c. and W. W. the younger, of, 
&c. of the fifth part. Whereas the said J. L. is 
seised to him and his heirs in fee-simple (subject 
to the title of dower of the said Sarah his wife} of 
five- eighth parts of the manor, messuages, lands, 
and hereditaments, hereinafter enfeoffed, or other- 
wise assured, or intended so to be, and the said 
G. S. is seised to him and his heirs in fee-simple, 
subject to the title of dower of the said Frances 
his wife, of the remaining three-eighth parts of the 
same manor, messuages, lands, and hereditaments. 
And whereas the said manor, messuages, lands, 
and hereditaments, have been lately sold in lots 
to several persons ; and for the purpose of bringing 
the evidence of title to the same manor and here- 
ditaments into a narrow compass, and for extin- 
guishing all dower, fight and title of dower, of 
the said S. L. and F. S. it hath been advised,' 
determined, and agreed, that a feoffment should be 
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made, and a fine levied of the same manor, me«* 
suages, lands, and hereditaments, and such uses 
declared thereof as are hereinaftermentioned; Now 
THIS INDENTURE wiTNKss£TH that in pursu- 
ance of the said agreement, and in consideration 
of ten shillings of lawful money current in Great 
Britain to each of them the said JL L, and Sarah 
his wife, G. T. and Frances his wife, well and 
truly paid by the said T. L, immediately before 
the execution of these presents, the receipt where- 
of is hereby acknowledged, they the said J. L. 
and Sarah his wife, G. S. and Frances his wife, 
according to their respective shares, estates, and 
interests, in the manor and hereditaments, have^ 
and each and every of them hath given, granted, 
and enfeoffed, and by these presents, doy and 
each and every of themrfo^A, giv§, grant, and en- 
feoff, unto the said T. L. his heirs and assigns 
for ever, all, &c. parcels fully\ and all and singu- 
lar messuages, &c. and all other the manor or re- 
puted manor, messuages, lands, teniements, and 
hereditaments, and parts and shares of manors, 
messuages, lands, tenements, and hereditaments, 
of them the said J. L. and G. S. and each or 
either of them, situate, lying, and being, in the 
parish of F. in the said county of O. and every 
part and parcel of the same, with their and every 
of their rights, members, and appurtenances, and 
the reversion, &c, and all the estate, &c. To 
HAVE AND TO HOLi> tlic Said mauor, messuages, 
lands^ tenements, and hereditaments, and all and 
singular other the premises hereby granted and 
enfeoffed, or otherwise assured or intended so to 
be, and every part and parcel of the same, with 
their and every of their rights, members, and 
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appurtenances, unto the said T. L. his heirs and 
assigns for ever, to the use of the said T. L* his 
heirs and assigns forever, upon the trusts herein- 
after expressed and declared, of and concerning 
the same, (that is to say) as, to, for, and concern* 
ing those five undivided eighth parts thereof, 
now or late of the said J. !#• (the said manor and 
hereditaments being considered as in eight 
equal parts or shares to be divided), in trust for 
the said J. L. his heirs and assigns for ever, and 
as, to, for, and concerning the remaining three 
undivided eighth parts thereof, the whole in eight 
equal parts to be divided, in trust, for the said 
G. S. his heirs and assigns for ever. And the said 
J. L. doth hereby for himself, his heirs, execu- 
tors, and administrators, and as far as relates to 
and concerns the five-eighth parts of the said J. 
L. of and in the said manor, &c. hereby granted 
and enfeoffed, or otherwise assured, or intended so 
to be, and the acts, deeds, and defaults of himself, 
and his said wife, relating to the same parts or 
shares. And the said G. S. doth» &c. covenant 
with the said T. L. his heirs, &c. [^here add cove* 
nant to levy a fine sur conuzance de droit come 
ceo and so forth [common form) with a deelaration 
to enure] To th e uses, upon the trusts, and for the 
ends, intents, and purposes, hereinbefore limited, 
expressed^ declared, and contained, of and con* 
.cerning the same, in confirmation of these pre- 
sents, and for g ving more full and complete effect 
to the same. And the said J. L. and Sarah his wife, 
G. S. and Frances his wife, &c. (^letter of attorney 
to deliver possession in common form^) and the 
said T. L. &c. (letter of attorney to receive posses* 
sion in common form.) IN WITNESS, &c. 
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FORM VI. 



Demise of Term for Years^ hy Way of Mortgage^ 
being an Underlease^ hy a Trustee^ of atten^ 
dant TermSf and a Confirmation and Lease 
by the Reversioner. 

THIS INDENTURE, of three parts, made 
the day of .55 Geo. IIL A. D. 

1815, Between R. J. of, &c. of the first part; 
B. C W. of, &c, of the second part; and S. R. 
of, &c.ofthe third part : Whereas the said R.J. 
is seised to him and his heirs, in fee simple of the 
messuage, farm, and lands, hereby bargained, sold, 
and demised, or otherwise assured, or intended so 
to be, with their rights^ members, and appurte- 
nances, subject, nevertheless, to one or more term 
or terms for-years now vested in the said B. C.W. 
as a trustee for the said R. J. and to attend the 
inheritance of the same messuage, farm, lands, 
and hereditaments ; And whereas, on the ap- 
plication, and at the instance and request of the 
said R. J. the said S. R. hath agreed to advance 
and lend to the said R. J. the sum of three thou- 
sand pounds at interest^ on the security made by 
these presents, and the bond of the said R, J. 
hereinafter mentioned. And the said B. C. W! on 
the application of the said R. J. hath consented 



DEMISE FOR A TERM OF YEARS. MO 

and agreed to execute these presents for tbepor'« 
posie of giving efflsct to the demise hereinafter 
contained, and made by him the said R. J. NoMf 

THIS INDENTURE WITNESSETH, that in purSUanCQl 

of the said agreement, and also in consideration 
of three thousand pounds^ of lawful money of thi^ 
united kingdom of Great Britain and Ireland, cur^^ - 
rent in Great Britain to the said R. J. advanced 
and lent by the said S. R. the receipt of which said! 
sum of three thousand pounds, the said R.J. doth 
hereby acknowledge, and of and fVom the same^ 
sum, and every part thereof, doth acquit^ release, 
and discharge the said S. R. his heirs, e^ec'utors, 
administrators, and assigns for ever, by these pre- 
sents ; and in consideration of ten shillings, of 
like lawful money, to the said B. C. W. also paid 
by the said S. R. the receipt whereof is hereby 
acknowledged, he the said B. C. W. at the in- 
stance and request, and by the direction and ap* 
pointment of the said R* J* and by way of de-> 
mise, or other assurance, and not of covenant, or 
warranty, hath demised, leased, and to farm let, 
and by these presents, doth demise, lease, and to 
farm let, and the said R. J. /la/A granted, bar^ 
gained, sold, demised, ratified, and confirmed, and 
by these presents doth grant, bargain, sell, demise, 
ratify, and confirm, to the said S.R. his executors,- 
administrators, and assigns. All that messuage, 
farm, and lands, commonly called, known, and 
distinguished by the name of P. in the county 
of G. which said messuage, farm, and heredita- 
ments, are now in the tenure or occupation of J.J. 
farmer, at the yearly rent of e& . or some such 
rent ; And all houses, cottages, outhouses, edifices^ 
buildings, barns, stables, yards, gardens^ orchards, 

YOL. II. XL 
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closes of land, meadow, and pasture feedings^ 
ivoocb, underwoods, and the ground and soil 
thereof, common and commons of pasture and 
of turbary, and other commonable rights, hedges, 
ditches, fences, mounds, ways, paths, waters, wa« 
tercourses, liberties, privileges, easements^ profits, 
commodities, advantages, and emoluments what- 
soever, to the'said messuage, farm, lands, and here- 
ditamehts, hereby bargained, sold, and demised, 
or otherwise assured, or intended so to be, or 
any of them respectively belonging, or in any- 
wise appertaining, or accepted, reputed, deem- 
ed, taken, known, held, occupied, or enjoyed, 
as part, parcel, or member of the same, or any of 
them respectively. And the reversion and rever^ 
sions, remainder and remainders, yearly and other 
rents and profits, of the said messuage, farm, 
lands, and hereditaments, hereby bargained, sold, 
and demised, or otherwise assured, or intended so 
to be, and every part and parcel of the same, with 
their and every of their rights, members, and ap« 
puTtemuces^ {add grant of deeds;) To have and 
TO tiOLD the said messuage, farm, lands, heredi- 
taments, and all and singular the premises, here- 
by bargained, sold, and demised, or otherwise as- 
sured, or intended so to be, and every part and 
parcel of the same, with their, and every of their 
rights, members, and appurtenances,unto the said 
S. R. hi& executors, administrators, and assigns, 
from the day next before the day of the date of 
these presents, for and during the term or time, 
of two hundred years' thence next ensuing, and 
fully to be complete and ended, without impeach- 
ment of or for any manner of waste, subject 
nevertheless to the proviso or agreement for re- 
demption hereinafter contained, yielding and pay^ 
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ing for the same messuage and hereditaments, 
yearly and every year, during the said terra, here- 
by granted, the rent of one pepper corn, if the 
same rent should be lawfully demanded ; Pro- 
vided ALWAYS and it is hereby declared and 
agreed by and between the parties to these pre- 
sents, as far as they respectively are interested, 
and the true intent and meaning of them and of 
these presents are, and these presents are upon 
this express condition, that if the said R. J. his 
heirs, executors, administrators, or assigns, do 
and shall well and truly pay, or cause to be paid, 
unto the said S. R. his executors, administrators, 
or assigns, the full sum of three thousand 
pounds, of lawful money of the united kingdom 
of Great Britain and Ireland, current in Great 
Britain^ at or in the common dining hall of the 
Inner Temple, London, upon the day of 

which will be in the year of our Lord 
1816, and in the mean time do and shall half 
yearly (that is to say) on the day of 

and the day of during 

the continuance of the said sum of three thousand 
pounds on this security, well and truly pay or 
cause to be paid to the said S. R. his executors, 
administrators, or assigns, at or in the same place, 
interest for the said sum of three thousand 
pounds, at and after the rate of five pounds for 
one hundred pounds for a year; and if the said 
R. J. his heirs, executors, administrators, or 
assigns, do and shall pay the said principal sum 
of three thousand pounds, and the interest there- 
of, without any deduction or abatement whatso- 
ever, out of the same principal money and inter- 
est, or any part thereof, for and in respect of anv 
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taxes, charges, rates^ assessments, payments, or 
impositions, at any time or times heretofore, 
and to be at any timd and from time to time 
hereafter taxed, charged^ assessed, or imposed 
on the said messuage, farm, lands, and heredita« 
ments, hereby bargained, sold, and demised, or 
otherwise assured^ or intended so to be, or upon 
the said sum of three thousand pounds, and inter- 
est, or any part thereof, or upon the said S. R. his 
executors, administrators, or assigns, or any other 
person or persons whomsoever, on account or in 
respect of the said sum of three thousand pounds, 
or the interest thereof or any part of the same 
respectively, or upon account or in respect of the 
said messuage, farm, lands, and hereditaments 
hereby bargained, sold, and demised, or otherwise 
assured, or intended so to be, or any of them, or 
any part of the same, by authority of parliament or 
otherwise howsoever, or upon account or in re- 
spect of any other matter, cause, or thing, what- 
soever, other than and except the present or any 
future tax on property or income, then and in 
that case immediately after such payment shall 
be made as aforesaid, the said term of two hun- 
dred years, and also one bond or writing obliga- 
tory, bearing even date with these presents, given 
and entered into by the said R. J. to the said 
S* R. in the sum of six thousand pounds, and 
conditioned to be void on payment of the sum of 
three thousand pounds and interest for that sum, 
the said bond and these presents being given for 
securing one and the same sum of three thousand 
pounds and its interest, and not divers sums and 
their interest, shall cease and be void to all intents 
and purposes whatsoever, any thing hereinbefore 
or in the said bond contained to the contrary in 
nnywise notwithstanding. Jlnd the said B. C. W« 
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for himself* his heirs, executors^ and administra- 
tors, doth by these presents covenant and declare 
to and with the said S. R. his executors, administra- 
tors, and assigns^ that he the said B. C. W. hath 
not at any time or times heretofore made, done, 
executed, or committed, orwiliingly or knowingly 
suffered any act, deed, matter* or thing whatsoever, 
whereby or by reason or means whereof the said 
messuage, farm, lands, and hereditaments, hereby 
bargained^ sold, and demised, or otherwise assur- 
ed* or intended so to be, or any part thereof, are, 
is, can, shall, or may be impeached, charged, in« 
cumbered, or in anywise affected in title, charge, . 
estate, or otherwise howsoever. And the said R. J. 
doth hereby, for himself, his heirs, executors, and 
administrators, covenant, promise, and agree to 
and with the said S. R. his executors, administra- 
tors, and assigns, that he the said R. J. his heirs, 
executors, administrators, and assigns, or some 
crone of them, shall or will well and truly pay, 
or cduse to be paid^ unto the said S. R. his exe-^ 
outers^ administrators, or assigns, the said princi* 
pal sum of three thousand pounds, and the inter- 
est thereof, at the rate aforesaid* at the time and 
place hereinbefore appointed for payment thereof, 
without any deduction or abatement, on any ac- 
count whatsoever^ except as aforesaid, and ac- 
cording to the true intent and meaning of these 
presents. And also that the said R. J. and B. C. 
W. now have in themselves, respectively good 
right, or full power and lawful and absolute au- 
thority by these presents to bargain, sell* demise, 
and confirm the said messuage, farm, lands* and 
hereditaments hereby bargained, sold, and de- 
1^ or otherwise assured^ or intendipd so to 
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be, and every part and parcel of the same/ with 
their and every of their rights, members, and ap« 
pjurtenances^ unto the said S. R. his executors, • 
administrators, and assigns^ for and during the 
s^id torm or time of two hundred years, according - 
to the true intent and meaning of these. presents* 
^so ALSO (hat immediately after default shall be . 
made in payment of all or any part of the said . 
sum of three thousand pounds and interest^ con-, 
tiary to the true intent and meaning of these pre-; 
sents, and the proyiso or agreement for redemp- ^ 
tion hereinbefore contained, and thenceforth from 
time to time during the residue of the said term < 
of two hundred years, it shall and maybe li^wful 
to and for the said S. R. his executors, admini- . 
strators, and assigns^ to enter into and upon^ and ; 
have, hold, use, occupy, posse«S4and Cipjoy the said , 
messuage, farm, lands, and hereditaments, het^r 
by bargained, sold, and demised, or otherwise as- 
sured, or intended so to be, and ^yery part and > 
parcel of the same, with their and eyery of their ^ 
rights, members^ and appurtenances, and to re-? ; 
ceive and take the rents, issues, and profits there- 
of, and of every part and parcel of the same, ac«^ 
cording to the true intent and meaning of these 
precepts, . without any lawful let, suit, .trouble, 
eviction, ejection, expulsion, interruption^ orde- i 
nial whatsoever, of, from, or by them, the said 
R. J. or B. C. W, or either of them, or any other 
person or persons whomsoever, (other than and 
except the person or persons whose estate or in- . 
terest, or several estates or interests is or are 
hereinafter excepted, for or in respect, and only . 
for or in respect of the ^ame estate or interest, or 
several esates or interi^stsj and free and cl^ar^ aD<| ; 
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freely, clearly, and absolutely acquitted, exoDera«: 
ted, released, and discharged, or otherwise by him: 
the said R. J. his heirs, executors, or administra-^ 
tors, at his or their own costs and chargeis, in all' 
things well and sufficiently protected, defended,^ 
saved harmless and kept indemnified, of, from,, 
and again&t all and all manner of former and other, 
gifts, grants, feoffments, mortgages, leases, bar*, 
gains, sales, jointures, dowers, right and title of; 
dower, . u^es, trusts, wills, intails, annuitifSj, 
legacies, rents charges, rents seek, rents service,* 
and all arrears of rent, and also of, from, and 
against all and all manner of fines, issues, amer* 
ciaments, statutes, recognisances, judgments,, 
executions, extents, suits, decrees, debts of re- 
cord, debts to the king's majesty, or any of his. 
predecessors, sequestrations, estates, titles, trou- 
bles, liens, charges, and incumbrances whatsoever 
at any time or times heretofore, and to be at any 
time and from time to time hereafter had, made, 
done, committed, occasioned, permitted or suffer-, 
ed by the said R. J. or any other person or per- 
sons whomsoever, the land tax charged or charge-, 
able upon, and which henceforth shall becpme. I 

payable for the same messuage, fann, lands, and « 
hereditaments, or any of them, and a rent-charge : 
of four hundred pounds payable to Johanna J. 
widow for her life out of the same messuage, farm, 
lands, and hereditaments, and other heredita- 
ments, and the term, estate, or interest, of the said 
J. J. always excepted ; And further, th?it the 
other hereditaments, which are charged or chaige- . 
able with or liable to the payment of the said an- 
nuity, or yearly rent charge of four hundred 
pounds, shall exclusively of and by way of indera- 
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oity to the messuage, farm, lands, and heredita^ 
ment, hereby bai^ined, sold, and demised, or. 
otherwise assuredj or intended so to be, be the 
fund for answwing and paying tbe saine annuity 
or yearly rent chai^e^ Anp MORicov&ft tbat he the 
said R. J^ ai|d his heirs, and all persons whoso^' 
lever lawfully or equitably and rightfully claim- 
ing, or tp claim any estate right, title, trust, 
charge^ or interest at law or in equity, of, in^ to, 
put of or upon the said messuage, farm, lands, 
l^nd hereditaments, hereby bargained, sold, and 
demised, or otherwise assured, or intended so to 
be, iSf any of them 9 or apy part therepf, (other than 
and except the person or persons whose estate 
or jnterestt or several estates or interests is or are 
hereinbefore excepted, ibr or in respect of the same 
estate and interest, prsemreral estates or interests,} 
shall and will from time to time« and at all timeSj 
ppon levery reasonable request pf the said S. R. 
)iis e^ceputprs, administrators, and assigns, and 
at the ppsts and pharges in all things of t\^e said 
R. J. his heirs, executors, administrators, or as- 
signs, make, dp, acknowledge, levy, suffer, exc' 
I pute, and perfect, or cause or procure to be made, 

f done, fKrknowledged, levied, suffered, executed, 

and perfected, all such further and other lawful and 
reasppable acts, deeds, devices, conveyances, and 
assurances in the law whatsoever, for further, 
Ibetter, more perfectly, lawfully, and absolutely 
pr satisfactorily bargaining. Selling, demising, 
confirming, or ptherwife assuring the said mes- 
yoage^ farpi, lanjds, and hereditaments, hereby 
|>arga|ned, $old, and demised, pr otherwise assur- 
ed, pr intended so to be, and every part and par- 
pel pf t|ie same^ with their and every of their 
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lights, members, and appurtenances, unto the said 
S. R. his executors^ administrators, and assigns, 
for and during the residue of the time of the said 
term of two hundred years, according to the true 
intent and meaning of these presents, as by the 
said S. R. his eicecutors, administrators, or assigns^ 
or his or their counsel in the law, shall be reason- 
ably devised, or advised and required ; and it is 
hereby declared and agreed by and between the 
said R. J. and S. R. and the said R. J. doth here- 
by consent and agree that in the mean time, and 
until defiiult shall be made in payment of all or 
some part of the said sum of three thousand 
pounds, and the interest thereof, contrary to the 
true intent and meaning of these presents, and the 
proviso or agreement for redemption hereinbefore 
contained, it shall or may be lawful to and for 
the said R. J. his heirs or assigns, or the said 
B- C. W. his executors, administrators, or assigns, 
as such trustee or trustees, to hold, occupy, en- 
joy, and receive and take the rents and profits 
of the said messuage, farm, lands, and heredita- 
ments hereby bargained, sold, and denlised, or 
otherwise assured, or intended so to be, and 
every part and parcel of the same, with the 
rights, members, and appurtenances, without any 
let, suit, or interruption whatsoever, of, from, or 
by the said S. R. his executors, administrators, or 
assigns, or of, from, or by any person or persons, 
rightfully claiming, or to claim, by, from, under, 
or in trust for him or them, any thing herein* 
before contained to the contrary notwithstandiiig* 
IN WITNESS, &c. 
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FORM VII. 









Cimfirmation of a Lease to the Assignee thereof and 
Defeazance reidving Condition. 

> 

, THIS INDENTURE, made the said 
day of between A. B. of, &c. of the one 

part, and the bailiffs, burgesses, and comoionalty* 
of the town or borough of L. in the county of 
S. of the other part* Whereas by indenture, 
bearing date on or about the S7th day oi OctQber,. 
in the year 17B 1, and made between the said bailiffs^ 
burgesses, and commonalty, of the one part, and 
S. D. of, &c. of the other, part, all that messuage^ 
&c. with the appurtenances were. demised, by the 
said bailiffs, burgesses, and commonalty, unto the. 
saidS. D. his executors, administrators, and as-, 
signs, to hold from the day of the date of the said 
, indenture, for a terni of thirty-one years, thence 
next ensuing, at a yearly rent, by the same in- 
denture reserved, and subject to several cove- 
nants and conditions ^therein contained, such 

• • • ^ 

conditions beiue to the same effect as the condi- 
tions contained in the defeazance^ hereinafter in-^ 



* The atsignmeot ihould precede the defeuance. 
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Wetted'; And whereas the said S. D. hath a»^^^ 
signed the messuage, -or t^iMaent and premises, 
unto the said A. B, his executors, admiaistralbrS)> 
and MSigrts, for the residue of the said term of' 
thirtynone years; And whfreas such assign- 
ment was made with the approbation of the said 
bailiffs, burgesses^ and commonalty, upon t)ie 
terms that the said A. B. should execute the de- * 
feazance hereinafter contained ; and in considera- 
tion thereof the said bailiffs, burgesses, and com-^ 
liionaity, agreed to confirm unto the said A. B. ' 
. the .said •lease, and the term thereby granted:- 
Now. THIS Indenture witnessetii that tn con- 
sideration of the premise?, the said bailiffs, bur- 
gesses, and commonalty, rfo by these presents ra- 
tify and confirm unto the said A. B. his execu- 
tors, administrators, and assigns, the said in part 
recited indenture of lease, and the messuage, or 
tenement and premises thereby demised as afore- 
saidj or intended so to be, with the appurtenances, 
and all the term, estate and interest therein which 
was granted as afores&id, subject nevertiheless to 
the reservation, covenants, conditions, and agree* 
ments, in the said indenture of lease contained, 
and on the part of ihe lessee, his executors, ad- 
ministrators^ and assigns, to be observed, per- 
formed, fulfilled and kept; And this Inden- 
XUUE FURTHER WITNESSETH that in pursuance 
and performance of the said agreement, on the 
part of the said A. B. and in consideration of the 
preniises^ it is hereby . declat-ed by and between 
the parties to these presents, and the said A. B. 
doth by these presents, for himself, his executors 
and administrators, ^ra»<ttn/p the said bailiffs, bur- 
gesses, aqd commonalty, their. successors and 
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assigns, that, . &c* {J^ete repeat the condition) then 
Sec. {here take the eonelueitm of the condition.) And 
the said A. B. doth hereby for himselfi his heirs, 
executors, and administrators, covenant, promise^ 
and agree, to and with the said bailifis, bur- 
gesses, and commonalty, and their successors 
and assigns, that he the said A. B. his heirs^ exe- 
cutors, or administrators, shall and will, from 
time to time, and at all times hereafter, during the 
residue of the said term of thirty-one years, or 
which shall first happen, until he or they shall 
have assigned the said demised premises, with 
such licence and consent as aforesaid, well and 
truly pay, or cause to be paid, unto the said 
bailiffs, &c, and their successors, for the time 
being, the said yeaily rent, by the said recited in* 
denture reserved and made due and payable, on. 
the days and times thereby appointed for pay* 
ment thereof, and perform, fulfil, and keep all and 
singular the covenants, clauses, and agreements, 
in the same indenture contained, and which on 
the tenant or lessee's part and behalf are^ or 
ought to be paid, done^ and performed, any thing 
hereinbefore contained, to the contrary notwith- 
standing. IN WITNESS, &c. 



The form of a demise^ to protect agsinst/or/et- 
fure,* may, mutatis mutandis^ be adapted to the case 
of a lease preparatory to a ^ne. 

The forms of farming and other leases will be 
found in the book of precedents, except that the 
substance of the covenants should be governed by 
the usage. 
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FORM VIII. 



LcQse, or Bargain and Sale for a Year. 

THIS INDENTURE, made the day 

of in the 55th Geo. HI. &c. and in the 

year of our Lord 1815, between W. B. of Lincoln's 
Inn, in the county of Middlesex, Esquire, of the 
one part ; and W. L. of the honourable society of 
Lincoln's Inn, Esquire, of the other part; Wix- 
NESSETH, that in consideration of five shillings, of 
lawful money, current in Great Britain, paid to the 
said W. B. by the said W. L. the receipt whereof is 
hereby acknowledged, the said W.B. hath bargain- 
ed and sold, and by these presents doth bargain- 
and sell, untd the said W. L. his executors, admini- 
6trator8,and assigns. All those chambers, &c. and 
all roomS) &c. {parcels and general words^ as in the 
release;) To have and to hold the said cham- 
bers, hereditaments, and all and singular other the 
premises hereby bargained and sold, or intended 
so to be, with the appurtenances^ unto the said 
W. L. his executors, administrators, and as- 
signs^ from the day next before the day of the 
(late of these presents, for the term or time of one 
whole year thence next ensuing, and fully to be 
complete and ended^ yielding and paying there- 
fore unto the said W. B. his heirs or assigns, the 
rent of one pepper corn, on the last day of the 
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said term, if the same rent should be lawfully de- 
manded^ to the intent and purpose that by virtue 
of these presents and by force of the statute made 
for transferring uses into possession, the said 
W. L. may be in the actual possession of all 
and singular the chambers and hereditaments, 
hereby bargained and sold, or intended so to be, 
with the appurtenances, and be thereby enabled 
to accept and take a grant and release of .the re^^ 
version and inheritance of the same premises, to 
him, his heirs and assigns, in such manner and 
form as shall be expressed in and by an indenture 
intended to bear date on the day next after the day 
of the date, and executed after the execution of 
these presents, and to-be made between the said 
W. B. of the one part^ and the said W. L. of 
the other part. IN WITNESS, &c. , 



In a conveyance to uses, change the form thus : 
.To such uses^ upon such trusts, and for such 
ends, intents and pui^oses, as shall be declared 
thereof, in or by a certain indenture of releases aU 
ready prepared, and to be executed after the 
execution of these presents, the said indenture 
of release being made or expressed, or intended 
to be made between of the first part ; 

of the second part; of the third 

part, &c. &c. IN WITNESS, &c. 



Different Forms of Releases will be found in the 
first volume: superseding the necessity of insert* 
ing other Forms of Releases in this Volume. 
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FORM IX. 



feoffment mth Covenant to levy a Fine, and Let^' 
ter of Attorney to receive^ and Letter of Attorney 
. to- give Livery.- * 

• 

THIS INDENTURE, of five parts; &c. made, 
JSetween J. L. of, &c. and Sarah bis wife, of the 
first part ; G. S. of, &c. and Frances his wife, of 
the seoondpart; T. L. of, &c. ofthe third part; the; 
Rev. J. F. of, &c. and B. W, of, &c. ofthe; 
fourth part; and J. A. of, &c. and W. W. of, &c. 
of the fifth part. Whereas the said J.L. is seised 
to him and his heirs, in fee-simple (subject to the* 
title of dower of the said Sarah his wife,) of five-: 
eighth parts of the manor, messuages, lands,- and 
hereditaments, hereinafter described, and also en*: 
feoffed, or otherwise assured, or intended so to be; 
and the said G. S. is seised to him and his heirs, in 
fee-simple (subject to the title of dower ofthe said 
Franceshis wife,) of the remaining three-eighth of 
the rsame manor, messuages, lands, and h^^^dita*-' 
ments. And whereas the said manor, mea** 
guages, lands, and hereditaments, have been late* 
ly sold in lots, to several persons ; and for tkit^ 
purpose ofbringing the evidence of title to the. 
aaqpie manor aod hereditaments into a nariov; 
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compass, and for extinguishing all dower, right 
and title of dower of the said Sarah L. and Fran- 
ces L. it hath been advised, determined, and 
agreed that a feoffment should be made« and a 
fine levied^ of the same manor and hereditaments. 
Now THIS Indenture WITNESSETH, that in pur« 
suance of the said agreement, and in consideration 
often shillings of lawful money, current in Great 
Britain, to each of them the said J. L. and Sarah 
his wife, G. L. and Frances his wife, well and 
truly paid by the said T. L. immediately before 
the execution of these presents, the receipt where- 
of is hereby acknowledged, they the said J. L« 
and Sarah his wife, G. S. and Frances his wife, 
according to their respective shares, estates and lU'^ 
terests in the said manor and hereditaments, 
HATE, and each and every of them, hathgiven^ 
granted, and enfeoffed, and by these presents, Do 
and each and every of them. Doth give, grant, 
and enfeoff, unto the said T. L. his heirs and as* 
signs for ever, all, &c. f parcels and general wards} 
and the reversion, &c. and all the estate ; To 
HAVE AND to HOLD the Said manor, messuages, 
lands, hereditaments, and all and singular other 
the premises hereby granted and enfeoffed, or 
otherwise assured, or intended so to be, and every 
part and parcel of the same, with their and every 
of their rights, members, and appurtenances, unto 
the said T. L. his heirs and assigns for ever, to 
the use of the said T. L. his heirs and assigns 
for ever, upon the trusts hereinafter expressed 
and declared, of and concerning the same, (that 
it to say) as, to, for, and concerning those five un- 
dirided eighth parts thereof, now or late of the 
iaid J. L. (the whole in eight equal parts or 
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shares to be divided,) in trust for the said J. L. 
his heirs and assigns for ever, and as, to, for, and 
concerning the remaining three undivided eighth 
parts thereof, (the whole in eight equal parts to 
be divided,) in trust for the said G^ S. his heirs 
and assigns for ever; And the said J. L. doth 
hereby for himself, his heirs, executors, and ad« 
ministrators, and as far as relates to and concerns 
the five-eighth parts of the said J. L. of and in 
the said manor, messuages, lands, and heredita- 
ments, hereby granted and enfeoffed, or.otherwise 
assured, or intended so to be^ and the acts, deedsj 
and deficiults of himself and his said wife, relating 
thereto, and the said G. S. doth hereby for him« 
self^. his heirs, executors, and administrators^ 
and as far as relates to and concerns the said 
three-eighth parts of the said G. S. of and in the 
said manor, messuages, lands, and hereditaments^ 
hereby granted and enfeoffed^ or otherwise assur- 
ed, or intended so to be^ and the acts, deeds, and 
defaults of himself, and his said wife, relating 
thereto, covenant and agree with the said 
his heirs and assigns, in manner following, that is 
to say, that they the said J, L. and Sarah his wife, 
and G. S. and Frances his wife, shall and will, at 
the proper costs and charges of the said J. L. and 
G. S, in or as of term now last past, or before 
the end of term now next ensuing, or in or as 

of some other subsequent term, acknowledge and 
levy unto the said T. L, and his heirs, beforejhis 
Majesty's Justices of the court of Common 
Pleas, at Westminster, one or more fine or fines 
sur coniuance de droit come ceo, S^c. with procla- 
mations to be thereupon bad and made according 
to the form of the statutes in that case made and 

Y0L« JI. M M 
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provided, and the- usual course of fines in such 
cases' used of the said manor^ messuages, lands, 
and hereditaments, hereby granted and enfeoffed, 
or otherwise assured, or intended so to be, with 
the rights, royalties, members, and appurtenances, 
by the names and descriptions of 



or, by such other apt and convenient name$, 
number of messuages, and acres, quantities, qua« 
lities, and other descriptions, to coiDprise the 
same, as by the said T. L. his heirs or assigns, 
or his or their counsel in the law shall be reason* 
ably advised, or devised and required, Axd 
it is hereby granted^ declared, and agreed by and 
between all the said parties to these presents, as 
far as they respectively are interested in the pre* 
tnises, and they hereby severally and respectively 
direct and appoint, that the fine or fines to be so 
as aforesaid, or in any other manner or at any 
other time or times acknowledged and levied, 
and also all and every fine and fines, common re- 
covery and recoveries, and other assurances what- 
soever, at any time or times heretofore, and to be 
at any time and from time to time hereafter ac- 
knowledged, levied, suffered, made, and executed 
of the said manor, messuages, lands, and heredi- 
taments hereby granted and enfeoffed, or other- 
wise assured or intended So to be, or any of them, 
or any part or parcel of the same, either alone 
or jointly with any other lands, tenements, or 
hereditaments whatsoever, by or between the said 
parties to these presents, or any of them, eithetr 
alone or jointly and togetherwitb any other per- 
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son or persons whomsoever, or to whieb they or 
any or either of them is or are, or shall or may be 
parties or privies, or a party or privy, shall be and 
enure> and shall be construed, adjudged, expound- 
ed, decreed, and taken t6 be and enure, and the 
same is and are, and was and were meant and in- 
tended, and is and are hereby directed and declared 
to be and enure. And that the person or persons 
to whom the said fine or fines, and other assui^ 
ances respectively have or hath been, and shall or 
may be levied, suffered, made, and executed, shall 
stand and be seised, as to, for, and concerning the 
said manor, messuages, lands, and hereditaments, 
hereby granted and enfeoffed, or otherwise assum- 
ed, or intended so to be, and every part and pai^ 
eel of the same,, with their and every of their rights, 
royalties, members, and appurtenances, to the 
uses, upon the trusts, and for the ends, intents, and 
purposes, hereinbefore limited, expressed, declar* 
ed, and contained, of and concerning the same, 
in confirmation of these presents, and for giving 
more full and complete effect to the same. And 
the said J. L. and Sarah his wife, and G. S. and 
Frances his wife, have, and each and every of 
them hath nominated, constituted, and appointed, 
and by these presents doj and each and every of 
them doih nominate^ constitute, and appoint the 
said to be their and each of their lawful 

attorney, for them, and each, any, or either of 
them, and in their and each or any of their names 
respectively, to enter into and take full, quiet, 
and peaceable possession and seisin of all and sin- 
gular the aforesaid manor, messuages, lands, and 
hereditaments, or some part thereof in the name 

of all the same manor and hereditaments, and 
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then to deliver full, peaceable, and quiet posses- 
sion and seisin thereof in the name of the whole, 
to the said T. L, or to his attorney or attornies 
lawfully authorized, according to the form, effect, 
true intent and meaning of these presents. And 
the- said T. L. hath nominated, constituted, and 
appointed, and by these presents doth nominate, 
.constitute, and appoint, the said his true 

«nd lawful attorney for him and in his name and 
atead to receive and take of and from the said 
.J. L. and Sarah his wife, G. S, and Frances Ihs 
wife, or any or either of them, either in person or 
by his or their attorney or attornies lawfully au- 
thorized in that bi^half, possession and seisin of all 
and singular the said premises, or of some part 
thereof in the name of all the same manor and 
hereditaments, and such possession and seisin so 
taken thereof. To hold and to keep to the use 
of the said T. L. his heirs and assigns according 
to the effect, true intent aad meaning of these 
presents/ IN WITNESS, &c. 
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FORM VI. 



Farm of Grant of several 'attendant Terms hy. 

Way of Underleases 

AND IT IS ALSO WITNESSED, that in fur- 
ther pursuance of the said resolutions, and for car-: 
ryingthe same into effect, and in consideration of 
ten shillings to each of them the said several par- 
ties hereto of the second and third parts paid by 
the said R. C. and E. J. they the said several 
persons parties hereto of the second and third 
parts, according to their several and respective es- 
tates, rights,, and interests, and at such request, 
and with such privity, consent, and approbation, 
and testified as aforesaid, c/o, and each and every 
of them doth demise, lease, set, and to farm let 
unto the said R. C. and E. J. their executors, ad-- 
ministrators and assigns ; AH such, and so many, 
and such. parts of a// and singular the castle, ma- 
nors, or lordships, or reputed manors. or lordships, 
messuages, farms, lands, and hereditaments, what- 
soever, comprised in the said indentures of lease 
and release, and bargain and sale, and each or ei- 
ther of them, as are now vested in the said seve- 
ral persons parties hereto of the second and 
third parts respectively, 'or any of them, for any 
term or terms of years in mortgage, for securing 
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any gross sum or sums of money and interest ow* 
ing to them, or to those for whom they are trus- 
tees, or for any term or terms for years, for secur- 
ing any annuities to them respectively, or to those 
for whom they are trustees, with their and every 
of their rights, royalties, members, and appurte- 
nances ; To HOLD the same castle, manors, and 
other hereditaments, with their appurtenances, 
unto the said R. C. and E. J. their executors, ad- 
ministrators, and assigns henceforth for and dur- 
ing the term or several terms for years which each 
of the said persons respectively parties hereto of 
the second and third parts hath in the same castle^ 
manors, and hereditaments respectively, e2(cept 
the last day of each of the same terois (being an 
exception made to the intent and for the purpose 
of preventing the merger of any of the same 
terms) Nevertheless upon trust for such per- 
son and persons, and to and for such ends» in* 
t^nts, and purposes, and to be from time to time 
assigned and disposed of in such manner and 
form in all respects as the said L. S. and L. & the 
younger, or the survivor of them, his heirs or as- 
signs, or the trustee or trustees who from time to 
time shall be substituted in his or their place or 
stead shall direct and appoint, and that the said 
li. S* and L. S. the younger, and the survivor of 
them, his heirs or assigns shall from tioae to 
time, and at all times during the continuance 
of the same several and respective terms, and in 
the mean time, and until such assignment or 
assignments shall- be made, be interested in and 
have the direction of the same terms respectively, 
upon, under, and subject to the same or the like 
trusts, and for the same or the like eads, intents. 
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and purposes, in all respects as are hereinbefore 
expressed and declared concerning the inheri- 
tance of the said hereditaments and premises, or 
as near thereto as may be, and the circumstances 
of the case and the nature of the tenure or estate, 
and the rights of the persons beneficially interest- 
ed will admit ; and (subject thereto) Upon this 
I'URTHER TRUST that the said R. C. and E. J. 
and the survivor of them, his executors, admini- 
strators, and assigns, do and shall assign the said 
castle, manors, hereditaments, and premises, for 
all the then residue of the several and respective 
terms hereby demised therein, unto such person 
and persons, and for such ends, intents, and pur- 
poses, as the said C, Lord C. and J. £. A. or the 
survivor of them, his heirs or assigns, or the trus- 
tee or trustees for the time being, of the said 
recited indentures of release and bargain and sale 
shall direct or appoint. There followed, 

A covenant from each of them the said several 
parties thereto of the second and third parts se- 
verally, separately, and apart from the others of 
them that he bad not done any act to incumber. 
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ANALYTICAL DIGEST, 



BY WAY OF 



INDEX TO THE PRINCIPAL POINTS IN THISYOLUHE. 



ACTION of debt or covenant is not maintainable bj the 

orisinal lessor against an under-lessee 127 

A right of action is releasable, and not by the com- 
mon law transferrable • « 269 

AGREEMENT. It depends on the intention of the 
parties whether an instrument shall operate as an 
agreement or as a lease , 174^ I77 

When there are words of demise in the presint tense 
the instrument will be a lease « 17^ 

ALIEN may stand seised to an use, but such use will be' • 

Toid as against the crown . 247, 259 

An alien may be a cestui qu€ use for the benefit of 
the crown . : 263, 379 

ANCIENT D£;MESN£. Lands of the tenure of ancient 

demesne may become frank fee by fine, &c. &c. 100 
With the distinctions « . i\^^ 

ANNUITY. A personal annuity in fee cannot be created 

without a lien binding the heirs . 4G9 

APPORTIONMENT. Form granting an apportionment 

ofrent in a release . . 4ig4 

ASSIGNEE AND ASSIGNMENT. Assignee of a term 

may be a releasee . , . 347 

/ An instrument purporting to be a lease operates as an 
assignment when . it transfers all the estate of the . 
termor . . . , 124 

And operates as an under-lease when it leaves a 
,, , rerersion in the termor though for an hour, kc. 125 
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Ptg«. 
ASSIGNEE AND ASSIGNMENT.— Conltnued. 

The estate of an UDcier-lessee is not capable of enlarge* 
inent by release from the original lessor, while the 
original lessee^s estate is continuing 

Of grants of attendant terms by underlease 129 

ATTAINTED PERSON may stand seised to an use 246 

Such use will be void as against the crown or the lord 247 
The cestui que use will be entitled to hold the land 

till office fovad • 259 

Mfly alien after crime committed and before attain- 
der as against the lord claiming by escheat 260 
But not as against tile lord daiming the benefit of 

forfeiture • • • ih« 

In case of attainder for treason there is forfeiture, and 
the forfeiture relates to the time of the crime com- 
mitted . . • lb. 
He may be a cestui qac me • 263 
Afler attainder he may bar an estate tail and remain- 
ders over . • . . 

ATTENDANT TERMS. When there is «n under-lease, 
and it is purchased by the owner of the inheritance 
in the name of a trustee it will not attend the 
inheritance without express declaration 

Under-leases by the trustees of these terms frequently 
convenient ... • 127 

Cautions to be observed in this mode of practice 129 

ATTORNEY to give or receive livery may be sppoist- 

ed by indenture* although not a party to it 400 

Livery of an infant by attorney is void • 

ATTORI^MENT was necessary at eoBlraen law ob a 

grant of a remainder or reversion, or of strvtees 210 

AVOIDANCE. See Estai^ (^ Freehold, Lituti /or Yeursp 

Canditiofu 
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BARGAIN AND SALE, 

A lease for years by words of demise tenf operate 

as a bargain and sale when there is a consideration 

of money or money's worth . 22&,- 233 

Inquiry whether a bargam and sale by a corporation 

is good . • . 234, 253 

By a corporation sole during tile cotttinuanee in oAce 

of the bargainor « Ady258 



BARGAIN AND SME^Continued. 

By tenant in tail passes a base fee voidable enly, and 

not void as against the issue , • 1264 

Money or money^s worth is necessary to supports 

bargain and sale . . • 373 

Words of conveyance wilt be sufficient in ft bargain 

and sale • • • 377 

Uses declared upon a bargain and sale of an use are 

mere trusts • • • 482 

On a bargain and sale in execution of a common law 

authority uses may be declared • 483 

Uses may also be declared in a bargain and sale of the 

seisiu passing by a recovery thereby agreed to be 

suffered . •- ib. 

BARON AND FEME* See Husband and Wife. 
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CESTUI QUE TRUST is not liable to a distress by his 
trustee for rent, unless he occupies under an express 
agreement with his trustee . 289, 290 

The estate of a cestui que trust may be enlarged by a 
release from his trustee . 289, 303 

Joining in a conveyance by lease and release is not 
considered a necessary party to the lease for a year 367 

The practice is to make him a party . 308 

CHILD UNBORN cannot take the first estate in a grant 

at common law . . . 475 

But may under a limitation of uses or a devise by will ib. 

CHURCH-WARDENS incapable of being grantees in that 

character • • • 379. 

COMMONERS of a waste incapable of being grantees in 

that character • • • 378 

CONDITION. No advantage can be taken of a condition 

by any one besides the grantor or his representatives 201 
A condition not to assign in a lease to A* and his 

assigns, is repugnant • . 195 

But otherwise of a condition not to assign to a parti* 

cular person or without consent, &c. . ib. 

A condition not to assign does not extend to an under- 
. lease • ' . " . . ^^7, 192 

If waived in one instance by an assignment with licence^ 

is dispensed with entirely • « 198 
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CONDITION.— Coit^inuerf. 

A new defai2aii€e may be annexed to an assignment 

of a term of years to protect the reversioner I9& 

An execution sued fraudulently to alien will be a 

breach of a condition not to assign 194 

DifTerence between conditions in leases giving a right 

of entry, and conditions avoiding the lease 195 

A dispensation with any part of a condition is a dis- 

pensation with the condition entirely . 197 

Observations on the different forms of conditions in 

leases and mortgages . • 199 

A condition binds the remainder-roan entering by 

force of the remainder» although not a party to the 

deed • • • * 412 

See Defeazance^' 

CONFIRMATION. A release from disseisee to lessee of 

disseisor may operate as a confirmation 351 

The effect of a confirmation by the reversioner of a 
lease for years by tenant for life is to make the term 
absolute • • ' • 134 

CONSIDERATION in a deed unnecessary at common law 420 
. Is not an essential part of a declaration of uses 78 

Useful to support the deed against creditors ib» 

Money or money^s worth is necessary to support a bar- 
gain and sale of an use • • 373 
Different forms of stating the consideration in a release 421 
Inquiry whether in the absence of a consideration in 

a release the use will result to the releasor • 486 

Every gift of a particular estate implies a couside* 

ration . . • 487 

No resulting use will arise from its absence ib. 

There may oea resulting trust upon the at^signment 
of the particular estate in the absence of a consi- 
deration • • . • 488 

CONTINGENT INTERESTS may be bound in equity by 

contract for valuable consideration , 269 

Wright i;. Wright, 1 Ves. 409, is in point. 
But are not assignable at law . ib. 

Of the legal ownership, cannot be released by way of 

enlargement of estate . . ^268 

But may by way of mitter le droit or extinguishment ib. 
May be bound by estoppel . . ib. 

Are devisable • • • 269 

Exceptions to this rule as a gift to the survivor, &c, 270 



CONTINGENT REMAINDERS may be destroyed by a 
release from the reversioner or remainder-man to 



the particular tenant merging his estate which sup* 
ported the contingent remainders * 342 
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CONTINGENT REMAINDERS— Co»ftnie^<f. 

The destruction of contingent remainders, by the mer^ 
ger, &c. of the particular estate, is conined to legal 
interests . • • -343 

CONVEYANCES TO USES to be perfected by fines or* 
recoveries may vest the estate before tne fine is 
levied, &c. . . , 4, 46 

Under a conveyance to the intent to suffer a recovery 
or levy a fine, the uses are executory only till re- 
covery suffered, &c. . . • 5, 46 

The uses declared of the recovery, &c. may be varied . 
with the consent of all persons concerned m in- 
terest • . • 45, 49 

COPARCENER. A coparcener may release in enlarge- 
ment of the estate of a lessee, &c. holding under 
him « • • 271 

A COPYHOLDER has an estate capable of enlargement 

by release • • • 284 

CORPORATION. An aggregate corporation cannot ipake 

a lease without deed • • 163 

May be a cestui que use « 263 

It is said it can give an use but cannot stand seised to 

an use . . . 372 

When a corporation conveys by lease and release the 
practice is to complete the lease by entry 234, 253, 25S, 

372 

COVENANTS. No persons except representatives and as- 
signees can take the benefit of or be bound by a . 
covenant, unless named as a party, when the deed 
is expressed to be made between parties . 2I&7 

One who is no party to the deed may be bound if he 
seal the deed and the deed is poll^ pr not between 
parties • • . 410 

A grantee entering and agreeing to a grant by deed 
containing covenants, is bound by inherent cove- 
nants although he never executed the deed 415 

A covenant by tenant in tail does not bind the issue 92 

Cautions required in the framing of covenants for the 
acts oF strangers or infants when adult . 89 

A covenant to stand seised by tenant in tail is good, if 
the use may arise in his hfe time • . • 265 

COVENANT. The form by which a husband covenants 

for himself and his wife is inaccurate 83 

Whether the wife shall be bound in equity by a cove- 
nant to levy a fine entered into by the husband with 
h^r consent • . 84 
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COVENANT— Omlinufd. 

A feme covert may be a ciivaamntee where the cove- 
naDt is entered iato by any other person than her 
husband • • • 00 

Covenants for title in leases by tenant in tail should be 
restricted to the interest of the lessor • 132 

Different forms for the lien part of covenants 82 

General observations on covenants in leases 204 

COVENANT TO STAND SEISED must operate on tiie 

seisin in the covenantor 
One man cannot covenant that another shall stand 

seised to uses . • • 481 

A covenant by tenant in tail to uses to commence 

after his death will be inoperative • 265 

COVENANT TO LEVY A HNR Parts in the form of 79 

1. Of the covenantor • • 80 

2. Of the person with whom the covenant is to be 

entered into . • 90 

3. Of the person by whom the. fine is to be levied 91 

4. Of the time within which it is to be levied 92 

5. Of the person to whom it is to be levied 94 

6. In what court and at whose expence and request 98, 

104 

7. Of the parcels . • 106 

8. Whether with proclamations • • 109 
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DATE. See Deed. 

Observations on the mode of dating the lease and re^ 
lease. The lease and release may be dated on the 
same day . . d61»363, 386 

The date of a deed is not conclusive evidence of the 
time of execution . • 365 

A deed may be dated or executed on a Sunday with- 
out prejudice • . 362 

DAY OF THE DATE is exclusive or inclusive, as the 

intention may require . • 387' 

DECLARATION OF THE USES OF A FINE already 

levied, whether it must be by deed indented 41 

DECLARATION OF USES . . 110 

Observations on the form of in a release 473 

PEED executed on a Sunday is binding • 362 



DEED-POLL. Erery person it A party to « deed*poH 

ilho 18 named actively or peseiTely iiM^ 412 

DEEDS. Separate deeds may be on the same parch meat 417 
Observations on the clause, granting the deeds 466 

Several deeds may be parts of the same assurance 24 
Deeds of conveyance to uses, to be perfected by 
subsequent fines or recoveries, operate of them- 
selves as conveyances « « 4 
See Uses. 

J>EEDS TO LEAD THE OSES of fine% or reoorerles, do 
not pass any estate of themselves^ they are only 
directory until fine levied, &c. . 2, 7, 11 

Are part of the same assurance with the fine or re- 
covery • .3 
Of the general rules which govern them 7' 
Where a fine is levied conformably to all the circum- 
stances of an agreement, no inferior evidence can 
be received that the fine was levied to other uses 7, 11« 

13, 

But the uses declared upon such deed may be varied 

by deed, subsequent, and before the fine, &c. 14 

But not after the fine, &c: 19 

Whether the concurrence of all the parties to the deed 
though not concerned in interest, is necessary to 
such variation ... 15 

If the deed be not pursued in all its circumstances 
by the fine, &c. inferior evidence may be admit- 
ted that the uses were varied by subsequent agree* 
uient . ♦ .8,21 

Parol evidence of such' variation cannot be received 
since the statute of frauds . * « 21 

Although all the circumstances of the deed be not 
.pursued, the deed shall govern the fine, if no sub- 
. sequent agreement can be proved . 8, 23 

A deed leading the uses of a iine, need not be exe- 
cuted by the conuzee, though it it advisable that he 
houldexecut e . 67 

See Uses, 

DEEDS TO DECLARE THE USES of fines already le- 
vied, and recoveries already suffered, operate on 
the seizin of the conuzee or recoveror, not on 
the resulting use of the owner , 4 

Whether they must of necessity be indented 41 

Cannot controul uses declared precedent or con- 
temporaneous to the fine or recovery . 42 

Nor aifect any estate conveyed out of the resulting 
use of the owner in the mean time . ib. 

Must be made durincf the life and ownership of the 
persons levying the fine or suffering the recovery 2G, 42 
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iDEEDS TO DECLARE THE USES.— Conlijuiecf. 

Ought to be exec^uted by the conozee • «67 

Snch execution is not essential, though highly advis- 
able . • . • ib» 



Of the Parts of a Deed of Uses. 

1. The denomination or style of the deed 

2. The date . . • 

3. The parties • • 

4. The recitals , 

5. The testatum clause 

0. The agreement to levy the fine or recovery 
7. The declaration of uses • 

See Condition, 



71 
72 
73 

74 

76 

78 
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DEFEASANCE of an estate of freehold, must be either 
by a condition in the deed creating the estate, or 
by a deed executed at the same time 166, 109 

Of a term -of years may be by deed executed at any 
• time after the creation of the term • 167,199 

Partakes in some degree of the nature of a surrender 203 
See Condition^ 



DESCENT. How the descent of a fee^simple acquired by 
teuaut in tail by descent^ uuder a gift to his 
father and mother is to be regulated 
A rent reserved on a grant in fee, made by a person 
seised ex parte maternal will, as a new acquisition, 
descend to his heirs generally 
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DESCRIPTION. The effect of an uncertain or erroneous 

one upon the grant • • 449, 451 

See Parcels. 

DISCONTINUANCE. A conveyance by lease and re- 
lease, cannot effect a discontinuance of seisin 236,238 

DISSEISEE, He cannot convey by lease and release, 

or any other mode . . 264,268 

He may release byway ofmitter le droit . 269 

DISSEISIN. Circumstances under which it must be made, 

to be confined to a disseisin of a particular estate 328 
Of a tenant for life, unless confined to a claim of his 
estate, is a disseisin of the reversioner 317 

DISPOSSESSION of a tenant for years is not necessarily 
a disseisin of the reversioner, it may be confined to 
the tenancy for years . . . 317 

So of tenant for life . . ib. 

Or of any other particular tenant • 321 

A person entering claiming under a void feoffment or 
grant is considered as entering by disseisin 310, 
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1>ISSEIS0R of feoffee to uses is not bouod by the uses 262 
A disseisor can release to the disseisee • 269 

A disseisor of a particular estate may become tenant 

by acceptance of rent by the reversioner 323 

Afiber. suich acknowLedgmeirt of his tenancy he is capa« 

ble of a release from the revefsioner in enlargement 

of his estate 

Distress cannot be made upon a cestui-cjue triist, unless 
he occupies under an express contract with his trus— 
tee . . . 289, 290 
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EQUITAbLE teSTATES may be transferred without lively 
. or a lease as a foundation for a release, Wright ▼• 
Wright, 1 Ves, . . 369 

FREEHOLD ESTATES cannot be confirmed for a part of. 

the time pnly, though a term of years may 164 

A defeazance of an estate of freehold must at the com- 
mon law be either by a condition in the deed creating 
the estate, or by a deed executed at the same time 46, 

166. 169, 476 

An estate of freehold cannot at common law be made 
te cease by condition without entry 167, 197 

A different rule prevails in limitations to uses and 
executory devises . ' 168, 197, 476 

An avoidance of an estate of freehold must at the com- 
mon law be tn folo if at all • 167 

In limitations of use and executory devises there may 
be a partial avoidance • • 167, 477 

A remainder for life to a person not in esse will be 
good 133 

It is doubtful whether au estate piay be made to one 
for his own life and the life of another not in esse 159, 

154 

An' estate for the successive lives of persons unborn is 
bad as tending to a perpetuity • ib» 

Au estate to A- and his executors for years, if he and 
bis heirs shall so long continue, is good ISS 

An estate in fee determinable or defeasible is not ea- 
pable of enlargement by release, bat the determi^ 
nable quality may be discharged by a release of the 
possibility • • « 471 

An estate-tail may be enliurged by the release of the 
reversioner or remainder-man • 275 

The estate tail will not be absolutely merged i>y the 
accession of the fee • •' . , 28S 

VOL. II. N N 
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FREE HOLD ESTATES.- Continued. 

An estate for yean may be acquired by adverse clainif 

bot cannot be created by disseisin • 322 

When an estate pur autre vie is limited to the heirs, 
executors, administrators, and assigns of the gran** 
tee, it will descend to the heir • 469 

It is not necessary on an assignment to name either 
heirs or executors in order that all the estate should 
pass • • • • ib« 

Estates of freehold must be limited to take effect im« 

mediately . . • 470 

Except in conveyances to uses and wills, and in things 
created de novo • • 475 

ESTOPPEL A lease may be binding by estoppel 136, 148 
So may a fine • • • 187 

An estoppel must be mutual • • 139 

Who may make estoppels • 268, 269, 271 

EVIDENCE. Parol evidence is inadmissible to vary the 
uses of a fine, although the fine may not have fol- 
lowed the circumstances of the deed declaring the 
uses . • 21 

But written evidence may be received in such case al- 
though not by deed • • 8» 21 

EXCEPTIONS. See Deeds. 

EXECUTION. See Sunday, Gmditum, Deed, Lease and 
Release* 
Of a deed on a Sanday does not invalidate the deed 362 
Of the order of the execution of the lease and release 241^ 

364, 386 

EXECUTOR possessed of a term in right of his testator is 

capable of a release in enlargement of his estate 331 
A freehold lease limited to heirs and executors will 
belong to the heirs • • 469 

EXPECTANCIES. See Heirs. 

May be bound by estoppel . . 271 

And by contract in equity ^ . ib. 

EXTINGUISHMENT. See Descent. 

A possibility under an executory devise is not extin- 
guished by descending upon the person seised of 
the land subject to that executory devise 278 

The principles of this doctrine examined ib. 



F. 

FEB. (h\t fee may be expectant on arotRcr in the case of 

a fee after an tstate<-tail changed into a base fee 275^ 472 
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FEEr^Cantinued. 

A base fee derived from an esttfte tail may be enlarge 
fed by a' release from the owner <Jf the fee expec- 
tant on the estate tail . . 277; 472 

A determindblie f^e tnaf be discharged of its determi- 
nable quality by a release of the right 274i 471 

It cannot be enlarged in point of estate ' ib» 

tELONY. See Attainted Person. 

F£M£ COVERT mdy take the benefit bf A covenant when- 
the covenant is entered into by any other person 
than her husband . • 90 

Whether she shall be bound by consenting in a cove- 
- nant by the husband to levy a fine • 84 

See Husband. 

FEOFFMENT dperates by. iivery of seisin . . 208,237 

By an infant is voidable only when he makes livery in 
. person, is void when he makes livery by attorney 249 
Nothing passes by a feoffment before livery 218 

' Inconvenience of this assurance • . ib. 

Feofiinent by tenant fbr life and the next remainder 
man^ having an estate of inheritance; is a rightful 
conveyance ; . . . SlCf 

A person entering under a void feoffment is consider- 
ed as a disseisor • • .. . ib« 
A lease and release cannot be pleaded as a feoffment 238 

Fine. See Uses. When no uses are declared on a fine or 
recovery the use i^ill rfesillt t5 thfe former owners 
According to their ownerships * . 64 

Whether it can be held to enure to the uses of m6re 
than 6ne deed • . 9, 24 

When levied after conveydnce it must enure in con- 
firmation of that conveyance, and cannot be decla- 
red to oeiv uses without the consult of all personi^ 
concerned in interest under that conveyance 44, 45 

Snch consent must be expressed by matter equally 
solemn as that by whieh the conveyance was madci 40 

Objections to the effect of a fine are not sustainable by 
a purchaser without evidence or presumption of de^ 
fccttveness t . 75 

A fine and declaration of uses is a sufficient conveyance 
«withont a leasd and release ' '77 

A fine operates ad a conveyance ttfhenever the conuzor 
hd6 ^ seisin . ; , ib. 

A fine of lands in ancient demesne levied in the courts 
at Westminster is voidable by the lord 98 

9nt is good till avoided • • ib. 96' 

Fine levied in the court of ancient demesne cannot be 
proclaimed without a custom • 99 

The ejfei^ts of a doe in ancient demesne t ^* 
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TINE^Cfmiinuid. ^ 

When a fine it levied to two it slwiild be to them and 

the heirs of one of them • 00, 94 

A fine to bar by non-claim mutt be levied by or to a 

person who has a vested estate of freehold 95 

Fines may operate by estoppel . 137 

See Table of CoHtenti^ for other Pariieulars. 

fORFEITURE FOR FELONY AND HIGH TREASON. 
See Atiaimed Person. 
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GRANT was used at common law to pass estatet in rever- 
sion and remainder and incorporeal subjects and 
services • • 209 

Must be of an estate in reversion or remainder and 
not in possession • • 235 

Must be by deed . 221 

A release ma^ operate as a substantive grant when it 
is made by the owner of a reversion or remainder 332, 439 

A grant to several will be good to those alone who are 
capable • • ib« 

A person entering under a void grant is a disseisor 310 

GRANTEE. Who may be a grantee ; 378, 475 

GRANTOR must be a party to the deed . 394 
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HABENDUM. Its e£Pect when to a person net named io 

the grant • • . 380 

If inconsistent with the grant will be r^'ected 439 

If not absolutely inconsistent will quali^ the gient 440 
Its efiect in qualifying the grant • 166, 179 

May vitiate the grant • . 441 

Observations on the form of the habendum in leases 180 
in leases for a year • • 385 

in releases • • 467 

HEIRS. A lease pur autre vie limited to heirs and exe« 

<iutors shall devolve to the heirs . 469 

HIJSBAND may stand seised to the use of his wife 262 

Cannot covenant fur himself and his wife, so a6 to sub-> 

ject the wife to an action • 83 

A husband seised in right of his wife if capable of 
a reHase in eblargement « • 381 
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HUSBAND.— Con/inMtfd. 

He cannot grant to hw wife at comnion law 475 

But may through the mediuoi of uta ib. 
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INFANTS. Conveyances by infants by deed or by livery 
by attorney ai-e void, except leases at rent ; by 
livery in person are voidable only • 248, 249 

See Child unbom» 

INTERESSE TERMINI. Under a lease at common law 

the lessee has only an interesse termini till entry 145 

Lease of a reversion or remainder in corporeal heredi* 

taments without deed operates by way of interesse 

termini • 149 

An interesse termini is no estate * 215 

Is no foundation for a release » 87S 



J. 

JOINT TENANT may be a releasor 271 

Words to negative a joint tenancy in the habendum 471 
Under uses several persons may take as joinft tenants 

although they take at different periods • 478 

But not at common law 477 

Questioned by Lord Raymond* 
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KING OR QUEEN cannot stand seised to an use ^1 

Cannot make a bargain and sale • ib* 



iLEASE. Of the several parts of this assurance. 

1. Of the style and date • 169 

2. Of the parties » /ib« 
8. Of the consideration » 171 

4. Of the operative words # 172 

5. Of the parcels • 178 

6. Of^the exceptions '^ 180 
7* Of thtt habendum , • ib. 
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LEASE-^Continued. 

S. Of the reservation or reddendo m 184 

9. Of the coDditions , « 190 

10. Of the covenants . 801 
Definition of a lease • 124 
Distinction between a lease and an underlease ib* 
A lease at common law does not confer any estate 

till entry t 145 

Ofleases by a reversioner • 144,14? 

Leases of the reversion on an estate for years with- 
out deed operates only by way of intereue tev' 
mint • 149 

Leases granted by tenant for life if confirmed by the 

reversioner are absolute for the terra 133, 142 

And upon the death of the tenant for life the lessee 

will become the tenant of the reversioner 142 

By particular teimnt and. reversioner • ib. 

By corporations aggre^te must be by deed 163 

Of leases Jby parol • • 148, U9 

.Of reversionary leases • • 146 

Distinctions between freehold leases and leases for 

years determinable on lives • 102 

Different modes of limiting leases for lives 161 

Leases for lives undejr powers may be created without 

livery of seisin • . • * 147 

And may be made to commence in yaltiro • 18) 

A lease pur autre vie limited to heirs and executors 

shall devolve to the heirs • • 409 

Leases of things lying in grant must to pas? th^ rever- 
sion be by deed • . .147 
Leases of freehold interests at the coovinon law to com- 
mence in/iiturOf are void • • 756 
Otherwise under powers, &c. . , 181 
Will be good if livery of seisin be made af^er tli6 day 
has arrived • • 157 

|.£Aai3«S FOR YEARS. When leases for years must be by 

deed . , . 147,163 

Thev must have a certain commencement and conti- 

nuance . • • 158, 181 

May have a collateral detenni nation . 15$ 

Instances of such collateral determinations • 182 

May be defearted by a condition or subsequent defea^ 

zance • • • 162 

Of the commencement • . ICQ, 181 

May commence tn/tff uro , ' . lo4 

^imited from a day that is past, commences in point 

of title from the execution of the deed . 161 

Gives no right to the profits from the time appointed 

for the oomiiiencement • . . ib. 

Lease for so many jrears as A. shall name, is good only 

from nomination • • • 159 
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LEASES FOR YEARS— Canfiwiiifrf. 

He mast name daring the lives of the lessor and lessee 159 

Lease for years may cease for a time and be in esse for 
a time . 104, 167 

Avoidance of the lease by tenant of a particular estate 
is only an avoidance pro ianio • *42 

By the owner of a freehold estate 

May operate either as a demise at common law, or as 
a bargain and sale, at the^ election of the lessee 225, 233 

A general entry' of the lessee shall not be a determina- 
tion of his election • » ^^^ 

LEASE FOR A YEAR. Of its form 

1. Of the date . 361 

2. Of the parties • . • 366 

3. Of the consideration • • 373 

4. Of the grantor • . 374 

5. Of the operative words • • 376 
«. Of the grantee . . ♦ 377 

7. Of the parcels . • 300 

8. Of the habendum • • 385 

9. Of.the reddendum , 387 

10. Of the declaratory clause • . 389 
Mode of reciting the lease in the release 442 
The object in taking a l^se for a year, when the pur- 
chaser already has a particular estate, is to have evi- 
dence of the existence of a particular estate 359, 360 

When the conveyance is made by a corporation there 
should be an entry, and a memorandum of entry on 
the lease for a year • • 258 

Lease for a year not used in Ireland, in Jamaica, and 
some other of the West India islands » 444 

LEASE AND RELEASE. Of ito form. See Releafe. 

Origin of the conveyance • • 208, 219 

Principles on which it is grounded • 217 

Of its parts . • • • ' 239 

Passes no more than the releasor may lawfully grant 236^ 

238 
Does not devest or discontinue estates in remainder or 

reversion, or purge disseisins • ib« 

Cannot be pleaded as a feoffment • 238 

The lease should be executed before the release 242 

Consequence of loss of the lease for a year ib, 

A lease and release by an infant is deemed void 249 

By a tenant in tail is good as against himself, and 

Voidable only as against the issue 264, 272 

Py a corporation aggregate should have an entry on 

the lease prior to the release . . 234^ 253, 2SS 
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LEASE ASD RELEASE,— Continued. 

By a corporatioQ sole, eotry is not absolutely necessary 254 
Sed quaere . • . 258f 

Must be of a vested estate aud not of a possibility or 

mere right • . . 268 

An instrument in the ibrm of a lease and release may 

operate as a release of the possibility or right 473 

When the bargainee in the lease, and the releasoe in 

the release, are different persons • 379 

Lease and release may be supported although they are 
both dated on the ssime day, or the release is execu- 
ted before the lease • • 363, 38Q 

LESSEE entering and agreeing to the lease is bound by the 

covenants, although he never executes the lease 415 
At the common law has no estate till entry 273 

Under a bargain and sale for years he has an estate im- 
mediately • , ibf 

LIVERY OF SEISIN must be made by a ]>erson in posses- 
sion, or with the consent of the person in possession 208 

LOBS. Consequence of the loss of the lease for a year 24^ 

M, 

JtfERGER. Effect of the merger of theesUite of an nnd^r<p 

lev;see in the estate of his lessor • 126f 

The reversion of a termor will prevent the merger of 
the estate of an under-lessee in the estate of $iny 
other person • . • ib. 

One estate for years may merge in another 130, 33Q 

A determinable fee carved out of an estate^tail may 
merge in the fee expectant on the base fee 277, 47^ 

A subsequent estate cannot merge in a prior estate 334 

MESNE* Instances of privity notwithstanding mesne estate 338 
MISTAKE in naming the grantee supplied in construction 483 

lAONR as dead in law was incapable of being a grantee 378 

Or a Cestui que use • • • 37Q 

MONSTER is incapable of a grant • . 378 

MORTGAGES. Observations on the mode of penning the 

condition for ceasing the mortgagee's estate 200 

On the proviso for reconveyance on payment of morl>* 
gage money • • • 202 

MORTGAGOR ocupyiog as tenant at will is capable of a 

r^sle^se from the Qiortgagee in enlargement of estate 291 
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NAME. A mistake in or omission of the name of the re- 
leasor in the granting part . 483 
Will -be supplied by construction from the contest ib. 

NOTICE, Absence of receipt for consideration money is 

implied notice that it remains unpaid « 429 

O. 

OMISSION. See Name. 

OPERATIVE WORDS. Jn bargains and sales for years 377 

In leases . . . • 172 

In a lease for a year « • • • 376 

In a release . • 446 

P. 

PARCELS. Necessity of their accuracy in the leases for a 

year .... 380 

How to be described in the lease when granted in the 
release by scheiules • . 381 

Different modes of describing them in the lease for a 
year . . . ib. 

Modes of describing them in the release . 446 

In beneficial leases . • • 178 

PARISHIONERS, incapable of being grantees in that ca- 
pacity and by that name • 378 

PARTY. A man mti^t be a party to a deed to take an ira« 

mediate estate by the rules of the common law 394 

Or to be a grantor • . • ib.. 

Not necessary to be a party to take a remainder, or an 
use, or the benefit of a trust . . ib. 

Every person is a party to a deed-poll who is named 
actively or passively • . 394, 412 

A person covenanting or taking the benefit of a cove- 
nant must be a party, if the deed is expressed 
to be made between, &c. . 397 

An £fttorney to deliver seisin need not be named as a 
party to the indenture • . 4U0 

PAYMENT of purchase money will be presumed after 

length of time . • . 429 

The absence of a receipt is presumptive notice that the 
money is unpaid • . 429 

PERPETUITIES. Application of the rule against perpe- 
tuities tp leases for lives of persons unborn, &c. 153, 

154, 156 
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POSSESSION. The statute of uses does not give an actual 

possession without entiy • • 391 

The phrase in possession is in many books used for 
vested in interest. 

POSSIBILITY. A possibility of reverter is not grantable 276, 

; - 473 

Whether a possibility under an executory devise 
shall be extinguii»hea by descending on the person 
haviug the fee subject to that executory devise 278 

A possibility coupled with an interest is devisable 269 

May be released by way of extinguishment ib. 

May be bound by estoppel ^ • • ib. 

May be boupd in equity by contract • ib. 

See Contingent Interests^ Expectancy. 

PRIVITY OF ESTATE. General nature of . 327 

Of the privity necessary between a releasor and re- 
leasee to the validity of a release • 324, 329 
Of the want of privity because the estate of the re» 

leasee is derived out of a mesne Subsisting estate 352 
Cases of immediate privity , . • 337 

Cases of piivity notwithstanding a mesne estate 338 

lustances of privity because a derivative estate is 

discharged from its original privity 344 

Of mere privity of tenure for the sake of remedy, and 
not of estate . •' 345 

PROVISO FOR REDEMPTION. Observations on the 

mode of penning it in mortgages • 206 

PURCHASER. In what cases he may object to a title on 

the ground of a defect in a fine • 75 

A purchaser from tenant by statute or elegit^ has a 
redeemable interest • • 301 

PURCHASE MONEY, ^ee Payment. 

QUEEN, cannot stand seised to an use ^ $S51 

R. 

RECEIPT FOR PURCHASE MONEY. Jts absence is 

implied notice that the money remains unpaid 429 

Modes of stating the receipt in the deed 421, 428 

P-ECITAL. Whether the recital of the l^s^se for a year 

operates as evidence or estpppel 443) 452 

Mode of reciting the lease . . 442 

A recital of the fact of possession is sufficient evi- 
dence of a particular estate to support a release ' 292 
How far a recital is evidence* • « 309 
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RFUITAL.~C<mrt»ttci. 

Mistake in the recital of a lease for a year is npt paa- 
terial. Ramsbottom and others v, Tunbridge, 
2 Maule and Selwyn 525 

P^LEASE IN ENLARGEMENT. Its form. 

h Of the date , . 393 

2. Of the parties . . 394 

3. Of the testatum clause 9 • 42} 

4. Of the parcels • • 446 

5. Of the habendum . . 467 

6. Of the declaration of uses • * 473 

7. Of trusts , ♦ • 488 

8. Of covenants , » 489 
Who may grant by release • • 393 
Poptrine of releases at common law ^ 210, 2t)8 
To operate by way of enlargement must be to a person 

having a vested estate in possession, reversion or re- 
mainder, and not to one having a mere right interest 
or possibility 211,245, 271 

Privity of estate between releasor and releasee is es- 
sential • . « • 324 
Rel^se from reversioner to underlessee during ' the 
CQntinuance of th/e interposed estate will not enlarge 
the estate of the underlessee * • 352 
Cases in which there is privity sufficient to support a 

release, notwithstanding a mesne estate 338 

Release to a tenant i^t sufferance will not pass any 

estate , * • 359 

May be made to-^ 

Tenant for years ^ , 284, 289 

Tenant for life p . ib. 289 

Tenant pur autre vie ^ # ib. 

Tenant in tail • * • ib. 285 

Tenant in tail after possibility of issue extinc^t 289 

Tenant at will . . 288, 289 

Tenant by statute merchant • 289, 392 

Tenant by statute sttiple • 392 

Tenant by elegit . . . 289, 39(2 

Tenant in dower • . . 285 

But not till she has an estate . ib. 

Tenant by the curtesy • . ib. 

Copyholder . • • . 289 

Cestui que trust . . ib. 

Mortgagee holding at will of mortgagor , 302 

To the tenant of every particular vested estate 284 

To the owner of a determinable or defeasible fee un- 
less derived from an estate tail . 471 
To one possessed of a particular estate in autre 

droit, as trustee, husband, &c. « 331 

'^0 a particular tenant afrer a partial alienation, pro- 
vided he retains a reversion • 349 
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RELEASE IN ENLARGEMENT.--Co»t^inii4?<f. 

To a man who has a base fee derived from an estate 
tail . . 472 

To executors having a chattel interest for payment 
of debt! . . 300 

May not be made to a tenant for life while disseised 351 

But may extinguish a rent • ib. 

A release from a disseisee to a lessee of disseisor passes 
no estate . • • 351 

It may operate as a confirmation • ib* 

Under some circumstances a release may be made to 
a person coming in by disseisin ^ . 328 

A release from a disseisor to a disseisee operates as a 
release of tight '• . 269 

A release to tenant in tail will operate by enlargement 
but will not occasion a merger of his estate 286 

A release to a trespasser will not pass an estats by 
enlargement . • • 288,302 

An assurance failing of efFect, as a release in enlarge* 
ment of estate, may have sontie other operation 359 

May operate as a grant if there be a particular estate 
outstanding to create a reversion in the releasor 332 

A release executed before the lease for a year as 
part of the same transaction, might probably be 
supported • • • 364 

Effect of a release to husband and wife jointly, where 
the particular estate was the wife*s . 333 

Instances, in which a release may operate notwith- 
standing there is an interposed estate between the 
estates of the releasor and releasee • 338 

Cases in which a release from the reversioner or re- 
mainderman will destroy an interposed contingent 
interest . • • 342 

Effect of a release iVom a reversioner in fee who has also 
an estate for life in possession to the tenant of an 
intermediate estate-tail . » 344 

See Lease and Release, 

RELEASE OF RIGHT. A release to the owner of a de- 
terrainable or defeasible fee can operate only as 
a release of right • . 471, 473 

Unless the determinable fee arises from an estate-tail 472 

RELEASEE. Who ftiay be a releasee in respect of pei^- 

sonal ((ualifi cation , « 273 

In respect of estate • * • ib« 

RELEASOR. Who may be . 245, 271 

See Release (passim) and Table of Contents. 
Omission of the name of the releasor iu the granting 
part may. be supplied in construction • 483 

REMAINDER, will pass by the nam6 of a reversion 463 
Of the description by which it should be granted' ib« 

1 he estate of a remainder-man may be enlargecU 
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REMAINDER-MAN entering by force of Lis remainder, 
itt bound by a condition although not a party to the 
deed . . . 412 

So by a rent . . . 413 

He nmy enlarge the estate of a particular tenant not- 
withstanding a mesne remainder • 339 

RENT. The rent reserved on a lease shall belong to th« . 
reversioner . . 170, 185 

Rent reserved upon a grant in fee made by a man seis- 
ed ex parte materna shall descend to his heirs ge- 
nerally because it is a new acquisition • 188 

Coparceners shall take a rent reserved on a grant by 
them in fee as joint-tenants. Sed quaere ib. 

The reniedy for rent against an underlessee is lost by 
the merger or destruction of the estate of the origi- 
nal lessee • • . 357 

A remedy for rent, &:c. is given by statute, notwith- 
standing the surrender of an original lease for the 
purpose of a renewal ^ . • 358 

A remainder-man entering by force of his remainder 
is bound to pay the rent reserved iilthough he be 

- not a party to the deed . . 413 

A reservation of rent is not material iu a bargain and 
sale for a year, if there be a pecuniary considera- 
tion . • • 388 

The mere reservation of a rent is a sufficient con- 
sideration for a bargain and sale . ib* 

Whether it is sufficient for that purpose if reserved to a 
stranger • . • ib; 

A rent may be extinguished by a release from the re- 
versioner, although in consequence of a disseisin no 
estate remains in the releasee • 351 

RENT CHARGE may be conveyed by lease and release 

or mere grant • • 235 

See JRenU 

RESULTING USE. See Tenant in Tail'-Vses. 

REVERSION. The reversion cannot be granted for an ego 
tate of freehold tocommence infuturo under a com- 
mon law grant • • • 155 
Will pass by the name of a remainder . 463 
The description by which it should be granted ib. 

RIGHT OP ENTRY OR ACTION cannot be released by 

way of enlargementjbut may by way oi witter le drait 270 1 
- 278 
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RIGHT OF ENTRY OR ACTIOV. ^Continued. ^*^ 

Btit is not derisable • • 2tO 

Is no foundation for a release by way of enlargeitieirt 273 



S. 

SCHEDULES. Of the convenience in using schedules in 

describing parcels • • 4^3 

SEISIN. A seisin in law is a sufficient ownership for a re- 
lease by way of enlargement • . 274 

SUNDAY. Ste Deed . • 363 

SURRENDER. A tenant by statute merchant^ statute 

staple^ or elegit, may surrender to the reversioner 298 
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TENANT AT WILL. His estate is capable of enlargement 

by release . • • 284 

TENANT IN COMMON may be a releasor to his tenant 

or lessee • • 271 

Mode of limitation to tenants in common in the 
habendum • • 470^ 47l 

Of the words which are sufficient to negative joint- 
tenancy in conveyances to uses . 471 

TENANT BY INTIRETIES, may be a releasor to bk 

tenant • • • 271 

TENANT IN TAIL. A covenant by tenant in tail to stand 
seised will operate when th^ use may arise in bis 
life-time • • 265 

May stand seised to an use by express declaration 255 
But not by implication • • • ib. 

Observations on leases by tenant in tail . • 131 

A grant or lease to commence after his death is void 133 
Cannot take back his estate^tail by resulting use 64 

l» able to make, and is also capable of a release in en- 
largement of estate . • 284 
A lease and release by tenant in tail will pass a base fee 
voidable by the issue • • 264^ 273 

TENANT FOR LIFE, is capable of a release in enlai^ement ^ 

of his estate • • • « 284 

So is a tenant pur autre vU • « * ib. 
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TENANT BY ELEGIT OR STATUTE, is capable of a re- 

lease in enlargement of his estate . 292 

May surrender to the reversioner . . 298 

His estate may be confirmed by the reversioner ib. 

TERMS. See Attendant Terms . . 129 

TITHES may be conveyed by lease and release or by mere 

grant . ... 235 

Lease of tithes must be by deed, unless granted with 
and as parcel of the rectory, or to the tenant by 
way of contract. to retain • • 147 

TRESPASSER has no estate capable of enlargement by 

release • 288, 302 

TRUST. A resulting trust may arise from the want of a 

consideration and the absence of limitation 420 

Even in cases of an assignment of a particular estate 488 
Of declarations of trust in a release . • ib. 

TRUSTEE. The trustee of a particular estate is capable of 

a release by way of enlargement • 331 
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UNDER-LEASE AND UNDER-LESSEE. An under. 

lease necessarily leaves a reversion in the grantor 124, 

126 
Is not a breach of a covenant not to assign 127 

^ Convenience of underlease in arrangements Respecting 
attendant terms . . ib. 

The benefit of an underlease will not attend the inhe- 
ritance by the implication of a court of equity 129 
But may by express declaration • ib. 
Will not be defeat^ by the merger, surrender or for* 
feiture of the estate out of whicn it is derived 134 

UNDERLESSEE. His estate cannot be enlarged by a re- 
lease from the original reversioner during the con- 
tinuance of the interposed estate . 352 
After the merger, surrender. Ice. of the estate of the 
original lessee, he may make a surrender to or ac- 
cept a release in enlargement from the reversioner 345 

U8BS may be declared of a fine already levies or recovery 

already suffered • • 42 
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Cannot be * declared 091 a fiia€ nnless the fine operat^i 

as a coQve^aiK'e - : • • 480 4 

• Cannot be declared of the estate of a termor for years 

or copyholder * , . 2, 272, 481 

Uses declared of a fine operating on the equitable title 
will only charge the land by way of trast • 2 

Declared of a fine to be levied do not arise till die fine 
is levied • .5 

Declared of a precedent fine or recovery operate on the 
• seisin of the conuzee or recoveror, and not lipon the 
. resulting use of the owner ' ' . 4 

. ■ Use of a fine or 'recovery tiH declared results to the 

former owner according to his ownership 3, 20 

A resulting use may T)e disposed of by any conveyance 
subsequent to the fine or recovery . 42 

Uses declared prior to a fine or reeovefry will not be 
controlled by any declaration subsequetit to the fine 
when the agreement for the fine is pursued ib« 

. "Uses of a fine or recovery must be declared during the. 
life-lime and ownership of the persons levying the 
fine or suffering the recovery 26, 42 

Uses declared in a conveyance to suffer a recovery can- 
not be varied without the /consent of all persons 
concerned in interest , • • 45, 46 

Such consent must be expressed 6y matter equally 
solemn with that declaring the former uses 45 

In a conveyance to uses operating immediately, al- 
though to be perfected by recovery or fine, the uses 
canuot be varied even with consent, but there must 
be a new conveyance # . i^^ 

On a fine or conveyance made by tenant in tail the 
resulting use, if any, will be to him in fee 64 

Use will not result on a fine or recovery except in tho^ 
absence of consideration and declared intention 65 

The presumption of a resulting use on a fine rebutted ' 
by the conuzee being afterwards named tenant in u* 
recovery • . • ib. 

Uses paay be declared by persons according to their 
aliquot parts or partial interests . 74 

It is said uses cannot be mised on the seisin of a cor- 
poration . 253 

To raise uses there must be a seisin • 264 r 

Who may stand seised to an use 247, 251, 259, 262, 264 

Uses cannot be declared on a release of right 275, 472 

The use will result unless there be a consideration or 
intention • • • 421 

Observations on the declaration of uses in the release 473 

General outline of the doctrine of uses • 475 

Of tbe Bfcessity of a s^sin to servQ the xm 499J 
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VSES'-^Continued. 

The same person cannot be the owner and the cestui 

que use of the whole fee • • 481 

. A use cannot he declai'ad upon an use already executed 482 
The second us>e will be a mere trust • ib» 

So of u^es declared upon the estate of a bargainee in a 

bargain and 5ale under the statute of uSes . 483 

And of the estate of an appointee in an appointment 

under a power ^ . < • . ib« 

. Otherwise If the bargain and sale or appointment is u n- 

der a common law authority • • ib« 

Of resulting uses • • • 485 

Sometimes the declaration of the use is in effect part 

of the limit^ioii of the estate * . 48 1 > 485 

Inquiry whether the use will result to jkhe releasor, in 

absenceof an express declaration of use 48^ 

No resulting use will arise on the assignment of a par- 
ticular estate « . • 46S 
Resulting uses excepted out of the statute of frauds ^ 
Of the diiierent rules applicable to uses conjip^tfe^ 

with the rules applicable to legal estat^a ^^ 



WARRANT OF ATTORNEY. ^ ^A person, though not a 
party to the deed, may Ue appointed attorney by 
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WIFE. See Fimel^Qvert 
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